








CASES AT LAW, 


ARGUED AND DETERMINED 


SUPREME COURT OF NORTH CAROLINA, 


AT MORGANTON. 


AUGUST TERM, 1860. 


LLOYD 8. JONES v. JOHN WITHERSPOON. 


A planter, who has not a fence, as required by law, about his cultivated field, 
nor apy navigable or deep water to serve instead thereof, is not entitled to 
recover for a trespass committed by domestic animals on a field thus un- 
protected. 


Tis was an action of trespass, tried before Hearn, J., at 
the Spring Term, 1860, of Caldwell Superior Court. 

The plaintiff declared for, that the defendant so carelessly 
and negligently kept his horses, mules and other cattle, that 
they escaped from his land, went thence upon the plaintiff’s 
land, then in cultivation, and there injured and destroyed alarge 
quantity of plaintiff’s corn and peas, then in his field matur- 
ing. 

The plaintiff offered evidence to show, and did show, that 
he was the owner of a plantation on one side of the Yadkin 
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river, and that the defendant was the owner of another plan- 
tation on the opposite side of the same river, it being the divid- 
ing boundary between the respective tracts of land ; that both 
plantations were surrounded by good and legal fences on all sides 
save where the river was the dividing line; while along that 
and between the two plantations, there was no fence whatev- 
er, and that the Yadkin, atsthis point, was a narrow shallow 
stream, easily forded by cattle, horses or mules. The plain- 
tiff further proved, that in the summer of 1858, he had in his 
field, bordering on the river as aforesaid, a crop of corn and 
peas then maturing and nearly matured; that the defendant, 
at that time, turned his horses, mules and other cattle into his 
own field, situated as above described, (which was in grass,) 
and that they, several times, escaped and passed over the 
river into the plaintiff's field, and ate, and destroyed the plain- 
tiff’s growing crop of corn and peas. For this, the action was 
brought. The question of damages was submitted tothe jury, 
and the question, whether the plaintiff was entitled to recover 
on the state of facts above described, was reserved by his 
Honor. A verdict was taken for the plaintiff, subject to his 
Honor’s opinion upon the point of law reserved, with leave 
to set aside the verdict and enter a nonsuit, in case the Court 
should be against the plaintiff on the question of law. 

The Court being of opinion that the plaintiff could not re- 
cover, set aside the verdict and directed a nonsuit, from which 
plaintiff appealed. 


Gaither and Folk, for the plaintiff. 
Lenoir, for the defendant. 


Manty, J. The case made by the transcript from the Su- 
perior Court of Caldwell is, whether a planter, who has not a 
fence as required by law, about his cultivated field, nor any 
navigable or deep water to serve instead thereof, can recover 
for a trespass of the defendant’s domestic animals on a field 
thus unprotected. We answer with the Court below, that he 
cannet. 
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To maintain a Kability of the kind, it would be necessary 
to hold that the proprietors of such animals are bound to keep 
them under restraint and prevent them from going and pas- 
turing on the uninclosed grounds of a neighbor. For, we 
take it, the rights and liabilities of the parties would be the 
same in a ease where there is no fence or barrier, and one in 
which the barrier is declared by law, to be insufficient. 

At the term of this Court, which has just closed its ses- 
sion at the city of Raleigh, we held, incidentally, in the case of 
Laws v. North Carolina Rail Road Company, (ante 468,) 
that a proprietor of eattle is not obliged to keep them from 
the unenclosed lands of a neighbor. The going at large of all 
kinds of domestic animals upon uninclosed lands about them 
seems to be a matter commonly tolerated by the laws and 
usages of the country. The law makes it penal to kill ani- 
mals trespassing upon a cultivated field that is not lawfully 
enclosed, and also indictable to kill them in the range in cer- 
tain localities ; from which, it would appear that they are not 
without the pale of the law’s protection when in these con- 
ditions. And although they may be trespassers, having no 
right of pasture outside of the owner’s lands, and, therefore, 
may be driven and kept off, if possible, yet, to effect these 
objects it is not lawful to kill, maim or abuse. In short, the 
law recognises, in a variety of ways, the going at large of do- 
mestic animals as & common privilege, and it would seem to 
follow, as a necessary consequence, that the owner is not lia- 
ble, in trespass, for breaking the close when the former’s cat- 
tle wander in search of food upon the latter’s uninclosed 
grounds. 

Thus the keeping under inclosure domestic animals, which 
is regarded as the rule of the common law of England, if it 
were ever recognised in our waste and thinly populated coun- 
try, has been long since abrogated by various legislative acts 
and by constant usage to the contrary. 

The stream between the parties to this suit, by the state- 
ment of the case, appears to be insufficient as a substitute for 
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a fence, and we have already said it is the same, whether 
there be.no fence or an insufficient one. 

We areof opinion, therefore, in the case before us, neither 
proprietor would be liable to the other for damage done by 
animals of the one, wandering across the common boundary 
upon the lands of the other. 


Per Curiam, « Judgment affirmed. 








ELIZABETH PITTS v. BURWELL PACE. 


Where the words charged, in a declaration, as slanderous, have a fixed and 
unambiguous meaning, it is not competent for a witness to say he under- 
stood the speaker to mean differently from the common import of such 
words. 


Tuts was an action of sLanprER, tried before Harn, J., at 
the last Spring Term of Henderson Superior Court. 

The plaintiff, a female, declared against the defendant at 
common law, and under the statute, for speaking of her, the 
following words, “she keeps a disorderly house,” (énnwendo, 
that she kept a house of prostitution, and*was herself inconti- 
nent.) “This,” (meaning the plaintiff’s,) “is a disorderly 
house,” (meaning it was a house of prostitution, kept by her, 
and she was a prostitute and incontinent.) “If I said she 
kept a disorderly house, [ don’t know it, but if I did, it is 
true;” ( meaning her house was a house of prostitution, and 
she was a prostitute and incontinent.) There was no aver- 
ment of special damages. 

The plaintiff proved that the defendant came to her house 
one night when considerable company (males and femaies) 
was there; that two of defendant’s daughters were there; that 
some of the company were standing on the floor; some sit- 
ting on chairs, and one gentleman and one or more ladies 
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were sitting on a: bed in the same room; that the defendant 
said “she keeps a disorderly house. I have seen enough to 
satisfy me; it isa disgrace to my children ; I came here for.a 
fuss, and I intend to have,it; this is not the first time you 
have allowed them to pile up on your bed;.and not ordered 
them up ; this is a disorderly housg;” that, some days there- 
after, speaking of the plaintiff, he said, “if I said she kept a 
disorderly house, I don’t know, tj but if I did, it is'true; for 
it is not the first time by several, she has allowed persbne to 
pile up on her bed, and did not object, nor order them up.” . 

These words were all spoken within six months prior to the 
institution of the suit. 

The plaintiff then tendered a witness to proye that lie was 
present when all these words were spoken, and he understood 
the defendant to mean “to charge the plaintiff with keeping 
a house of prostitution—with being a prostitute, and being in- 
continent. 

This testimony was objected t6 by defendant’s counsel, and 
ruled out; for which, plaintiff excepted, and, submitting to a 
nonsuit, appealed to this Court. 


Edney, for the plaintiff. : | 
Dickson, fer the defendant. ’ 


Prarson, O. J. #Ihe words uttered by the defendant charge 
the plaintiff with keeping a house for prostitutes, in other 
Words, it is a charge of keeping “a bawdy-house,” which is 
an indictable offense.’ But every charge of an indictable of- 
fense is not actionable per se, without proof of special damage, 
and the case states there. was no such proof. Whether to 
charge a woman with keeping a bawdy-house, is actionable 
per se, either at common law, or under the statute on the 
ground that “the greater includes the less,” and a woman 
who would keep a house for prostitutes must, necessarily be a 
prostitute hersélf, is a question not presented by the case as 
made up by his Honor, and in regard to which, we are not 
now at liberty to express an-opinion; for the exception of the 
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‘ 
plaintiff is put on the ground that she offered to prove that 
the titness understood the charge of keeping a bawdy-house, 
which the defendant made against her, as. being in fact a 
charge that she was herself an.unchaste woman, which is 
clearly untenable, 

Suppoge @ witness saysyhe heard one say that A kept a grog 
shop, camthé witness be allowed td. go on and say that by 
these words he understood that A was charged with being 
himself a drunkard ? . 

. The question is too plain for discussion, and the learning on 

the subject is fully set out™in Sasser v. Rouse, 13 Ired. Rep. 
142; where it is said, “ without the restrictions above pointed 
out, any man,would be liable to-be sued for slander, who has 
the misfortune té speak in the presence of an ¢gnorant, or of 
a prejudiced, or. of a corrupt witness; for the misapprehen- 
sion of*the witness, whether real or pretended, would thereby 
be substituted in the place of the inference which it is the du- 


ty of the Court to make as t6. the meaning of the words.” 
There is no error. 


Per Curiam, Judgment affirmed. 


o 
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JAMES R. LOVE +..JAMES N. BRINDLE. 


A note given as the price of a jackass, which was owned and controlled by a 
slave in this State, although made payable to, and sued for by the master, 
was Held to be against the policy of the law, and therefore void. 

Tus was an action of DEBT on a note without seal, tried be- 
fore Haru, J., at the Spring Term, 1860, of Haywood Supe- 
rior Court. 

The evidence in defense was, that the note was taken from 
defendant by a slave belonging to the plaintiff, but for the 
profit and advantage of the slave; that this slave had been 
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permitted by his,master to own and control a jackass, which 
he carried to Maton county, and there sold to the defendant, 
who gave the negro a horse and the note in’ question for 
the ass. ' nite ale 

The Judge cliaxged the jury, that if the maéter of the slave 
permitted him to acquire property iff'the ass as hig, (the slave’s) 
and to hold the animal as his own, and to trade it as such, 
and the note was given for property thus held and traded by 
the slave as ‘his own, the contract was against the policy of 
the law and void, and the note given to enforce a part of it, 
was also void. Plaintiff-excepted. 

Verdict and judgment for the defendant,'and appeal by 
the plainiiff. Z re 

Tlenry, for the plaintiff. 

Merriman, for the defendant. 


Barrix, J. We approve entirely of the instruction given 
by his Honor to the jury, on the trial, in the Court below. 
It is against the- policy of our law for a njaster to permit his 
slave to own a jackass, horse, or other animal of the like kind, 
and to have control and management of jt, as if he were a free 
person. Th@bvious and direct tendency of such things is 
the encouragement, in the slave, of sueh habits and disposi- 
tion as is entirely ifftdysistent with his social position. He 
will be, himself, tempted to pilfer and steal, either from his 
master or others, to procure the*means of supporting his ani- 
mal, and the allowance to hifm, by his master, of the:time and 
opportunity necessary to purchase, manage and sell the beast, 
will have a tendency to make other slaves dissatisfied with 
their condition, and thereby excite in them a spirit of insub- 
ordination. In Batten v. Faulk, 4 Jones’ Rep. 233, we held 
that a bond given by a slave for seventy-five dollars, with the 
defendant as surety, was void as to both, for the reason, that 
it must be assumed that the debt was contracted by the slave 
asa sort of free trader, the allowance of which was contrary 
to the policy of our law. Soin’ Barker v. Swain, 4 Jones’ 

15 
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Eq. 220, this. Court said that a sale by the defendant, Swain’ 
of a jackass, to a slave, was an unlawful dealing, which de- 
prived, the’ vendor of the right to claim the price for which 
the slave’s agent had sold the animal. The permission given 
by the master to the slave, in the case now before us, may 
save the purchaser from an indictment for the unlawful deal- 
ing, but it cannot have the effect to change the policy of the 
law which forbids such transactions, and which, therefore, 
will not give any remedy upon a contract growing out of 
them. 

The case of White v. Cline, (ante 174,) is not opposed to the 
principle which we think governs the present, because the 
money, which White lent to Cline, was earned in California, 
and, therefore, could not have been acquired by means of the 
violation of any law of this State. 


Per Courram, Judgment aflirmed. 








WILLIAM ROBINSON v. WESLEY CLARK. 


The purchase by a ministerial officer at his own sale, under an execution, 
passes no property, and the case, is not, altered by the fact that the sale is 
conducted by another officer in concert and joint interest, with the pagghe- 


Ser. 
< ’ 


Tuts was an action of Trover, for the conversion of a wagon, 
tried before Baty, J., at the Fall Term, 1858, of Haywood 
Superior Court. 

One W. W. Battle, as a constable, and Manson Tate, depu- 
ty sheriff, had several executions against the plaintiff, and le- 
vied them upon the wagon in question. They made their le- 
vies on the same day, and agreed to sell on the same day for 
their joint benefit. Several persons attended the sale, but the 
plaintiff was from home, and it was agreed between the officers, 
that Tate should cry the sale, and Battle bid off the property for 
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the plaintiff, (the defendant in the executions,) thatis, Battle was 
to bid off the property, and hold it till the plaintif€weturned, 
when he was to have the liberty of redeeming it by: paying 
the amount bid with interest. According to:this understand- 
ing, the property in question was sold and bonght by the offi- 
cer Battle, who afterwards transferred his bid to the defend- 
ant, who agreed to take the property on the terms, and sub- 
ject to the trust attaching to itin the hands of Battle. On 
the return of the plaintiff, he tendered to the defendant the 
sum paid by him for the wagon, with interest, and demanded 
the wagon, but he refused to surrender it, and this action was 
then brought. 

The Court instructed the jury that an officer could not buy 
at his own sale—that the sale in this casé, was, therefore, a 
nullity, and that plaintiff had a right to recover the value of 
it, the wagon. Defendant excepted. 

Verdict and judgment for the plaintiff; and appeal by the 
defendant. 


J. W. Woodfin, for the plaintiff. 
Merriman and Henry, for the defendant. 


Man ty, J# It seems to us, the view which his Honor took 
of this case, in the Superior Court, is correct. It is a well 
settled principle, that an officer (sheriff or constable) cannot 
buy at his own sale, either directly or indirectly—either by 
Himself or an agent—for himself or another. Doe on the de- 
mise of McLeod v. McCall, 3 Jones’ Rep. 87. 

By a reference to the facts of the case as reported, it is 
manifest that the sale of officer Tate was made by him in be- 
half, not only of himself, under the executions which he had lev- 
ied, but also, in behalf of the other officer, Battle, who had 
also levied simultaneously with Tate, and who was present at 
the sale, and it is in like manner manifest that Battle bought, 
not upon his own motion alone, or for himself, but on account 
of a mutual understanding between the two, that he was to 
buny.and hold the legal title to the property, in trust, for the 
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defendant in the execution. It is a sale, then, in substance, 
by two officers, and a purchase by one, which is, of course, a 
purchase by the latter at his own sale. This is in eontraven- 
tion of the well established prineiple as stated above. 

The mischief that is intended te be remedied by the disa- 
bility of an offieer to buy at his sale, would pertain with 
increased powers of harm toa case of combination between 
two officers, like the one before us. The purpose of the offi- 
cers, in question, seems to have been fair and benevolent, but 
such combinations might be converted into schemes of fraud, 
as this has been, in fact, by the defendant, whois the assignee 
of the officer. We think, therefore, that concert of action on 
the part of the officers, so far from taking it out of the rule, 
makes it more elearly and strongly liable to its operation. 
The case of Pitis v. Petway, 12 Ire. Rep. 69, to which our 
attention has been called, establishes no principle in conflict 
with the rule as here held ; for, supposing trustees and minis- 
terial officers of the court to stand upon the same footing, and 
suppose the plaintiff was willing to regard the sale as good 
sub modo, to the extent and for the purpose held in that case, 
yet, when the plaintiff found the defendant no longer acknow- 
ledged the trust, the plaintiff was at liberty also to repudiate 
it and regard the sale as a nullity. 


Per Curiam, ' Judgment affirmed. 








The State on the relation of COLUMBUS MILLS v. E. L. ALLEN et al. 


Where a sheriff received money from a defendant in a judgment, without 
process commanding him to make it, it was Held that the sureties on his 
official bond were not liable for its misapplication. 

(The cases of State v. ‘Long, 8 Ire. Rep. 415, and Ellis v. Long, Ibid. 513, 
cited and approved.) 
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Action of pest on the official bond of a sheriff, tried before 
Hxatna, J., at the Spring Term, 1860, of Polk Superior. Court. 
The declaration is against Allen as the principal, and the 
other defendants as sureties, on the sheriff’s official bond for 
the year 1856, and the breach alleged was the misapplication 
of several sums of money paid by the relator, Mills, on a judg- 
ment rendered in the Superior Court of Rowan, against Wil- 
liam F’, Jones and others, embracing the relator. The defend- 
ants, in that judgment, lived in Polk county, and several ex- 
cutions of fi. fa. had issued, directed to the sheriff of that 
county, but he had failed to make return thereof. At the 
Spring term of Rowan Superier Court, on an affidavit as te 
the delinquency of the sheriff of Polk, the Court made an or- 
‘der that a fi. fa. should issue, directed specially to the sheriff 
of Rutherford, commanding him to go into Polk eounty aud 
make the money ealled for in the said writ. Which ji. fa. 
was accordingly issued, returnable te the Fall Term, 1856, 
of Rowan Superior Court, and ne writ of 7. fa. or other process 
issued on the said judgment directed te the defendant, Allen, 
between these terms, nor had he ever levied either of those 
formerly issued on the property of the defendants in said judg- 
ment. Between the Spring and Fall Term, 1856, of Rowan 
Superier Court, the relator supposing Allen had the. execu- 
tion, paid the sums in question to him, and teok his receipt 
therefor. Shortly thereafter, the sheriff of Rutherford made 
the whole of the money, due on the execution, without allow- 
ing these payments and returned it to fall term of Rowan, ac- 
cording to the exigency of his writ. The relator demanded 
the money thus paid by him, and on payment being refused, 
this suit was brought. 
His Honor intimating an epinion that the plaintiff could 
mot reeever, he teck a nonsuit and appealed. 


Edney, for the plaintiff. 
Dickson and Shipp, for the defendants. 


Bartiz, J. The principle upon which this case must be 
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decided was fully discussed and settled in State v. Long, 8 Ire- 
Rep. 415, and Ellis v. Long, Ibid. 513. In the former of those 
cases, it was held that the sureties of a sheriff were not liable 
on his official bond for a sum of money, which had been de- 
posited with him in lieu of bail by a defendant who had been 
arrested by him on a writ of capias ad respondendum, and in 
the second, that they were not liable for money which a de- 
fendant had, upon being arrested on a capias ad responden- 
dum placed in the hands of the sheriff wherewith to pay the 
debt, when it did not appear that he still held the money, 
when, subsequently, a writ of capias ad satisfaciendum came 
to his hands. The ground of the decision, in both cases, was, 
that when the sheriff received the money, for which it was 
sought to render his sureties liable on his official bond, he had 
no authority to receive it in his official capacity, and that con- 
sequently, there was no covenant in his bond, by which his 
sureties could be made responsible for his faithful accounting 
for it. In State v. Long ubi supra, the Court said, “The 
elause (in the sheriff’s bond) for the payment of money re- 
ceived or levied, is, obviously, restricted to money thus re- 
ceived or levied under or by virtue of process commanding 
the sheriff to make the money, beeause it requires that he 
shall pay it into the office or to the person to whom, by the 
tenor thereof, that is, of the writ, #t ought to be paid, or may 
be due. Here,/he had no such writ or proeess, and the money 
was received wholly without authority of law, except the au- 
thority which was derived from the contract of the parties.” 
These remarks apply, directly, to the facts of the case now 
before us. At the time when the relator paid the money te 
the principal defendant, Allen, he had no process in his hands 
ander, or by virtue of which, he was authorised to levy or 
receive it, and, consequently, the defendants, as his sureties. 
were not responsible for his misapplication of it. Allen, him- 
self, is responsible to the relator, and to him alone can the re- 
lator have recourse for the purpose of recovering back the 
money, which he so incautiously paid him. The suit on the 
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bond against Allen’s sureties cannot be sustained, and the 
judgment of nonsuit was proper and must be affirmed. 


Per Curiam, Judgment affirmed. 








JAMES F. E. HARDY v. WILLIAM F. McKESSON. 


A covenant to make a good and suffietent title in fee simple to a tract of land 
in which the metes and boundaries of the said land shall be fully and fairly 
set out, is not complied with on the part of the vendor by the tender of a 
deed describing a large tract, by metes and bounds, and excepting five 
small parcels which are not described, except by the number of acres con- 
tained, and the names of the owners. 

Upon a covenant in general terms, that the vendor shall make a good and 
sufficient title in fee simple at a given day, when the vendor is to pay the 
purchase-money, it was Held to be the duty of the vendor to prepare the 
deed and have it ready, when he demands the purchase-money. 


Action of covenant, tried before Bazey, J., at a Special 
Term, (July, 1860,) of Buncombe Superior Court. 
The plaintiff declared on the following covenant, viz: 
“This agreement made and entered into this 16th day of Sep- 
tember, A. D. 1857, between J. F. E. Hardy of the county of 
Buncombe, and State of North Carolina, and William F. 
McKesson, of the county of Burke, and State aforesaid, wit- 
nesseth, that the said J. F. E. Hardy has sold to the said W. 
F. McKesson, a tract of land in the county of Buncombe, on 
-the north bank of ‘Swannanoa river, including the house and 
improvements, where the said James F. E. Hardy now 
‘lives, and all the land adjoining thereto owned by the said J. 
F. E. Hardy, supposed to contain between four and five hun- 
dred acres, for the sum of thirteen thousand dollars, and that 
the said W. F. McKesson hereby binds himself, his heirs, ex- 
ecutors and administrators, to pay to the said J. F. E. Hardy, 
his heirs, executors and administrators, on or before the first 
day of May next, the said sum of thirteen thousand dollars, 
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and the said J. F. E. Hardy hereby binds himself, his heirs, 
executors and administrators, to make to the said W. F. Me- 
Kesson, whenever the said sum of $13,000 is paid, a good and 
sufficient title in fee simple, with general warranty, in which 
the metes and boundaries of the said land shall be fully and 
fairly set out.” Signed and sealed by both parties. 

In an action breught on this covenant, it was decided by 
this Court, (6 Jones’ Rep. 554,) that these covenants were de- 
pendant, and in order to entitle himself to recover the pur- 
chase-money, it was necessary for the plaintiff to aver and 
prove that he was ready and able to perform his part of the 
covenant. On the part of the plaintiff, in the Court below, 
on the trial of this action, it was proved that on the 22d of 
October, 1859, previously to the commencement of this suit, 
the plaintiff caused to be prepared and tendered to the defend- 
ant, a deed purporting to convey to the said William F. Me- 
Kesson, and his heirs, &c., “ all that tract, piece and parcel of 
land, situate, lying and being in the county of Buncombe, on 
the north bank of Swannanea river, including the house and 
improvements where the said James F. E. Hardy formerly 
lived, supposed to contain between four and five hundred acres, 
and which said tract begins at a stooping locust, on the south 
bank of the river, and runs north, &c.,” (setting out in the 
same way the external boundaries of the said tract,) “ contain- 
ing, according to the title deeds of the said J. F. E. Hardy, 
520 acres, and according to the actual'measurement, 448 acres, 
more or less. From said tract of land, the said J. F. E. Har- 
dy excepts twenty acres sold to Dr. John Dickson, now own- 
ed by Mr. Wallace; ten acres sold by Dr. Samuel Dickson to 
Lindsey, and owned by Marcus Erwin; twenty acres sold to 
Mrs. Trescott, now owned by Mr. Cheesboro; eight acres: 
which belongs fo the trustees of Newton Academy, and sev- 
enteen acres sold to Dr. A. M. Foster,” with a general war- 
ranty of title, and a covenant of seizin. It was proved that 
the plaintiff had title to all the land described in the bond, 
except the five parcels contained in the exceptions above sta- 
ted in the deed, and that defendant took possession immedi- 
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ately after the execution of the covenant, and has retained the 
possession ever since. At the time this deed was tendered to 
the defendant, the plaintiff demanded the purchase-money 
due on the said covenant, which was refused by the defend- 
ant. 

The defendant’s counsel objected, on the trial below, that 
the deed offered did not conform to or comply with the con- 
ditions in the covenant, and that if the plaintiff was entitled 
to recover at all, he could not recover interest before the deed 
was tendered. 

The Court held that the deed tendered was a sufticient com- 
pliance with the conditions of the covenant, and if they be- 
lieved the evidence, the plaintiff was entitled to recover the 
sum agreed to be paid, as the purchase-money, with interest, 
from the first day of May, 1858. Defendant’s counsel excep- 
ed. 

A verdict was rendered in faver of the plaintiff according 
to the instructions of the Court, and, on godgment being giv- 
en thereon, the defendant appealed. 


Merriman and Avery, for the plaintiff. 
Dickson, for the defendant. 


Pearson, ©. J. In a case between the same parties upon 
the same covenant, which was before us at August Term, 
1859, reported in 6 Jones’ Rep. 554, it was held that the cov- 
enants were dependant, and to entitle the plaintiff to recover 
the purchase-money, it was necessary for him to aver and 
prove readiness and ability to ‘perform the covenant on his 
part. 

Accordingly, in the present action, a formal declaration is 
filed, in which it is alleged that the plaintiff, “in pursuance 
of the terms of the said writing obligatory, tendered and of- 
fered to deliver to the defendant a conveyance, signed by the 
plaintiff, and sealed with his seal, and good and sufficient in 
law, to convey to the defendant a good and perfect title, in 
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fee simple, for the said land, in which the metes and bounds 
thereof were fully and fairly set out.” 

In proof of this allegation, the defendant, at the trial, offer- 
ed in evidence a deed which he had tendered, and offered to 
deliver, in which is set out by “metes and bounds,” the de- 
scription of a large tract of land, and then is added “from 
said tract of land the said Hardy excepts twenty acres sold to 
Dr. John Dickson, and now owned by Mr. Wallace, ten acres 
sold by Dr. Samuel Dickson, to Lindsey, and now owned by 
Marcus Erwin ; twenty acres sold to Mrs. Trescott, now own- 
ed by Mr. Cheesboro; eight acres which belong to the trus- 
tees of the Newton Academy, and seventeen acres sold to Dr. 
A. M. Foster.” 

His Honor erred in not holding that this allegation was not 
vroved, and that the plaintiff ought to be nonsuited, because 
of the variance. 

One who holds a bond for title, in general terms, could not 
be expected to accept a deed describing a large tract with ex- 
ceptions in respect to five parcels of land, with no description 
besides the number of acres, and the supposed owner—not 
even indicating to him in what part of the tract they were 
situated, and with no metes and bounds; so as to leave him un- 
der just apprehension of being liable to be sued for a trespass, 
no matter at what place he should enter it. In this case, the 
the defendant took the precaution to require of the plaintiff a 
covenant to make a deed in which the “metes and bounda- 
ries” of the land, should ve fully and fairly set out. Obvi- 
ously, the deed offered in evidence, does not fulfil this condi- 
tion. So, that the plaintiff ought to have been nonsuited, be- 
cause the probata did not support the allegata. 

To avoid this objection, it was suggested on the part of the 
plaintiff, that the allegation set out in the declaration of “ an 
offer to deliver a deed,” was not necessary, and may be re- 
jected as surplusage; it being sufficient for him to allege an 
ability and readiness to execute a proper deed, if such a one 
had been prepared by the defendant and tendered to him for 
execution. This suggestion is met by the fact that, if the al- 
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legation in question be stricken out, as surplusage, there 
would, then, be no averment of a readiness or ability to per- 
form. But passing by this difficulty, and taking the question 
to be: is it the duty of the vendor to prepare the deed? Or 
is it enough for him to aver that he has title, and is ready to 
execute a deed, provided one is prepared by the vendee and 
tendered to him for execution upon payment of the purchase- 
money? We are of opinion that it is the duty of the vendor 
to prepare the deed, and have it ready to deliver when he de- 
mands the payment of the purchase-money. The covenant 
is that “the vendor will make to the vendee a good and suffi- 
cient title, in fee simple, for the land, on payment of the pur- 
chase-money.” So, that, according to the ordinary meaning 
of the words, the one is to pay the money, and the other is to 
make the title, which, of course, includes the preparation as 
well as the execution of a deed necessary for the purpose, and 
there is no room for an implication that the trouble and ex- 
pense of preparing the deed, is by agreement of the parties, 
to be borne by the vendee. 

This is manifestly the proper construction of contracts of 
this kind on principle, as is established by many of the cases 
in England in the old books of reports; Callowell v. Briggs, 
1 Salk 112, and the cases there referred to. Such is assumed 
to be the law in this State, in the case of Garrard v. Dollar, 
4 Jones’ Rep. 175. It is true, a different practice now obtains 
in England, in the absence of an express agreement as to 
which of the parties to a contract, for the sale of a tract of 
land, shall be at the expense of having the proper conveyan- 
ces prepared, which is usually inserted as a part of the con- 
tract ;—a practice which has arisen out of the length and dif- 
ficulties of modern titles, and the refinements of modern 
conveyancing in that country, where a purchaser very sel- 
dom wishes to take a plain eonveyance to himself, in fee 
simple, even if it were praeticable to do so, by reason of the 
outstanding terms for years to attend the inheritance, joint- 
ures and other incumbrances and complications of the title. 
In consequence of which, the practice there, is, for the solici- 
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tor of the vendor to make out an abstract of the title, which 
he hands to the solicitor of the purchaser, who investigates 
the title by reference to the original title papers, and being 
thus in possession of all the details in respect to the title, it is 
most convenient for him to prepare the deeds with limitations 
according to the directions of his principal. See Atkins on 
Titles 131, (note) (10 Law. Lib. 57.) In our State, this prac- 
tice never has obtained. We have but little difficulty grow- 
ing out of the complication of titles, and the chief matter is 
the metes and bounds of the land, which lies peculiarly within 
the knowledge of the vendor; so, that according to principle, 
and for the sake of convenience, we are of opinion that a ven- 
dor who wishes to maintain an action at law for the purchase- 
money, should, at the time of making the demand, have a deed 
prepared in pursuance of the terms of the contract, and have 
it signed and sealed, and offer to deliver it on payment of the 
money. 

It is not necessary to notice the other points made in the 
case, as it is clear the plaintiff cannot maintain his present 
action. 

In respect to the question of interest, we are inclined to 
think that the defendant is liable therefor from the day of 
payment, set out in the contract, as he has had _ possession, 
and the plaintiff had title, and was in a condition to have per- 
formed his part of the contract at the day, and it would seem 
the matter has been standing open by mutual forbearance. 
However, we express no deeided opinion, but feel at liberty 
to suggest that a bill for a specific performance is the remedy 
usually resorted to in such cases, instead of an action at law; 
for, in Equity, due allowance can be made, and all matters 
can be properly adjusted in the decree; whereas, at law, judg- 
ment is peremptory for the plaintiff or defendant. Venire de 
novo. 


Perr Ours, Judgment reversed. 
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JOHN BROWN v. J. W. TEAGUE. 


The liability of the drawer of an order, is a conditional one, dependant on 
presentation and notice of the drawee’s failure to pay; a promise by a 
drawer, therefore, to pay the payee of such order, without his having made 
such presentation and given such notice, is without consideration and void. 


Tris was an action of assumpsrt, tried before Hearn, J., at 
the last Spring Term of Macon Superior Court. 

The plaintiff produced an order in the following words: 
“Mr. W. T. Coleman, please pay John Brown thirteen dol- 
lars, 31 cents, and by so doing yon will oblige your friend, 
this 2ist February, 1851. J. W. Traaue.” 

The plaintiff declared on this order, and on a new promise to pay 
thesame. The defendant pleaded the “ general issue and stat- 
ute of limitations.” Tothe former plea there was a general repli- 
cation; to the latter, a special replication that the suit was 
brought within less than three years after a new promise to 
pay the order. 

The plaintiff proved the order and showed that less than a 
year before the bringing of this suit, the plaintiff asked the de- 
fendant to pay him the amount for which the order was drawn ; 
to which the defendant replied: “Produce the order &nd I 
will pay it ;” that the plaintiff then took out his pocket-book 
and produced the order; that then the defendant said, “I will 
not pay it ;” that the plaintiff said, “then I will sue you;” to 
which the defendant responded, “if you sue me, I will not 
pay it, and if you do not sue me, I will not pay it,” whereup- 
on this action was brought. There was no evidence of pre- 
sentment, acceptance or protest of the order, and the defend- 
ant insisted that plaintiff was not entitled to recover, and 
asked his Honor so to instruct the jury, but he declined so to 
instruct, and told the jury, if the evidence was believed, it 
justified them in giving a verdict for the plaintiff. To which 
the defendant excepted. 

Verdict and judgment for the plaintiff, and appeal by the 
defendant. 
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Henry, for the plaintiff. 
Merriman, for the defendant. 


Manty, J. We do not think the action can be sustained, 
either upon the count on the order, or the count upon the ex- 
press promise. 

The drawer’s liability upon the order is a conditional lia- 
bility, dependent upon presentation to the drawee and notice 
of his failure to the drawer. Such a precedent action is in- 
dispensible to fix a responsibility upon the latter. As this 
has not been done, the count upon the order against the de- 
fendant, is not supported. 

It follows that the express promise, taken in the strictest 
sense against the defendant, and regarded as an absolute pro- 
mise to pay, is without consideration, and of no binding force 
between the parties to it. 

It would seem unnecessary, therefore, to consider the ques- 
tions whether, what took place amounted to a promise at all, 
and if so, whether it was such as would support the action. It 
will be perceived the alleged promise and ultimate refusal 
were one and the same conversation, with no other interrup- 
tion to the parts than the time necessary to get a paper from 
the pocket-book ; and it would, therefore, seem more consist- 
ent with established principles of interpretation to take it al- 
together, as one continued negotiation, and construe it accord- 
ingly. Defendant, at one time, says “I will pay it.” In the 
next moment, for some reason not explained, but which might, 
probably, grow out of the exhibition of the paper, he reverses 
his declaration and says, “I will not pay it.” The dealings 
of mankind with one another are not exactly in the nature of a 
game, in which a false move is irrevocable ; but rather in the 
nature of a conference, where a party may, after all lights are 
thrown upon a matter, re-adjust his views and modify or re- 
verse promises or undertakings made in the course of it. 

But without relying upon this, or upon the lapse of time 
from the drawing of the order, until it was brought back, 

(which last, we should feel bound to give consideration to, 
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were it necessary to the decision of the cause,) we are of opin- 
ion the action cannot be maintained on either count, for the 
reason that there is no consideration to support the assumpsit 
in either case—the maker’s order, without proof, not import- 
ing any. The judgment below should be reversed, anda 
venire de novo awarded. 


Per Curiam, Judgment reversed. 








ELIZABETH SWINDELL v. ANDREW J. WARDEN AND JESSE F. 
REEVES. 


The possession of property is not a fact that entitles the party holding it, to 
give his own declarations in evidence, either to establish his title, or to con- 
tradict the witnesses of the other side. 

The acts of one purporting to be an officer, are evidence of his authority, and 
such acts, as to third persons, are to be taken as valid, while the incum- 
bent is thus acting. 


Tus was an action of TREsPAss, tried before Ossorne, J., at 
the last Spring Term of Ashe Superior Court. 

The action was brought for taking with force from the 
plaintiff a quantity of whiskey and a sack of salt. 

The defendants justified under a fi. fa. on a judgment, in 
favor of the defendant Warden, which was in the hands of 
the defendant Reeves, who acted on the occasion as an offi- 
cer. The judgment, under which the parties professed to act, 
was against one Eli Swindell, and the property was alleged 
by the defendants to be his, and that the claim and possession 
of plaintiff was fraudulent, and designed to hinder and delay 
the creditors of the said Eli. There was evidence tending to 
show, that the latter had bought the whiskey and salt at 
Wytheville, in Virginia, and hired one Fields to haul it for 
him. Fields swore to the fraudulent character of the trans- 
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action, and among other things, stated that just before they 
arrived at the residence of the plaintiff, who was the mother 
of the said Eli, he said to the latter, that if the defendant 
Reeves knew he had purchased the salt he would take it for 
Warden’s debt, and thereupon Eli made a transfer of the salt 
to him, Fields, and he afterwards transferred it to Mrs. Swin- 
dell, the plaintiff, without consideration. 

Eli Swindell was examined and testified to the honesty and 
fairness of the plaintiff’s ownership, and that he had no pro- 
perty or interest in the whiskey or salt taken by the defend- 
ants. 

The plaintiff offered her own declarations in evidence, made 
while she was in possession of the property to establish her 
title, and in contradiction of the witnesses of the defendants. 
This was objected to ‘and ruled out, whereupon plaintiff’s 
counsel excepted. 

The Court charged the jury that the property, being admit- 
ted to have been in possession of the plaintiff, she would be 
entitled to recover, unless, from the testimony of the witness- 
es of the defendants, they believed the whiskey and salt to 
have been the preperty of Eli Swindell. The Court further 
charged, that if they believed the testimony of the witness, 
Swindell, the plaintiff was entitled to recover. The Court 
asked the counsel if they wished further instruction on either 
side, who, both answered in the negative. Plaintiff again 
excepted. 

Verdict and judgment for the defendants. Appeal by the 
plaintiff. ‘ 


Lander and Avery, for the plaintiff. 
Boyden, for the defendants. 


Manty, J. The first point raised upon the record of the 
trial in the Superior Court, is the admissibility of the plain- 
tiff’s declarations. It is stated the declarations were made 
while she was in possession of the property in question, and 
were offered to prove her title and to contradict the witnesses 
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_ The Oourt’s charge raisessanother point, which has: been 
debated before us} and that+is, whether there: was evidence 
proper to be left to the jury as to the official character of 
Reeves, the ¢énstable. The plaintiff's right’ of recovery by 
virtue of her possession, alone, was made to depend upon the 
want of property in Eli Swindell. This, of course, involves 
an enquiry into the right ofthe defendants to interfere with 
the property of Swindell while in plaintiff’s custody, and this 
again depends upon the official authority of Reeves. Thus, it 
is seen how the pointrarises. We concur with the Court be- 
low, that there was evidence upon this point. He hada fi. 
fa. of the-creditor, Warden, in his hands. He acted on that 
occasion as constable, by seizing the property and selling it, 
and added to this, is the recognition of him, as an officer, in a 
conversation between Swindell and Fields on the Virginia 
line. These matters constituted evidence upon the point in 
controversy, and we suppose they were properly left to:the 
jury in the absence of exception alleging the contrary. 

The point made upon the record is, that there was no evi- 
denee, and this, we think, was against the appellant, and in 
conformity with the opinion of the Court. It was only neces- 
sary for the defendant. to. show, as against the plaintiff, that 
Reeves was an officer defacto, and the evidence, was, certain- 
ly, pertinent to that point ;.whether sufficient to-establish it, 
is unnecessary to say. 

It is conceded that the law upon the subject of officers de 
jure and de facto has fluctuated in North: Carolina, and, at 
one time, was considered. somewhat uncertain, but sinee the 
case of Burke v. Elliott, 4 Ire. Rep. 355, it is, we think, set- 
tled that the acts of an officer, defacto, are valid’ so far as'the 
rights of third persons, or the public are concerned. 

This principle should be considered as settled, for the af- 
fairs of men could hardly be carried on, without it.. Until bya 

quo warranto or otherproceeding, the right be directly tested, 
‘nd the officer put out, the acts of one in-the place, and per- 
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~) The: Court is of opinion there is no monte ns jadgment 
below, andite should; perme ‘be affirmed: " 
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STATE *. BENJAMIN BOWLES” ° * 


On.en. ioe made, pp to thy. the paternity of # bastard child, the defendant 
_. has a right to show that the child does not resemble him, 


Tuts was an issue of Bastarpy, tried before Ospornr, J., at 
the last Superior Court of Alexander eotnty. | 

The coutisel for the State introduced the examination of one 
Elizabeth Wilson, a single woman, wherein the defendant is 
charged with being the father of her bastard child. 

To rebut the presumption, arising from this testimony, the 
defendant, amongst other things, proposed to show that the 
child, in question, did not resemble him, but strongly resém- 
bled another man in the neighborhood: This testimony was 
rejected by his Honor, and the defendant excepted. 

' Verdict for the State. Judgment and appeal by the de- 
fendant. 


Attorney General, for the State. ~ 
No council appeared in Oourt for the defendant. 


Manty, J. Upon one of the points made on the trial be- 
low, we think the defendant entitled to a venire de novo. The 
evidence to show a want of resemblance between, the child 
and the alleged father, was fit and proper, upon the question 
of paternity, and, therefore, ought to have been admitted. 

“To rebut the présumptive case, raised under the statute, by 
the oath of the woman; ‘resort must’ be ‘had’in most’ cases, by 
the defendant, to inferential proofs, and to these alone ; for, 
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_ State». Bowles. 
from the nature of the negation to be maintained by him, none 
other, except in rare instances, is within his reach. And in 
this field of evidence any fact ‘is"pertinent,and may be put 
on proof, provided, a natural inference may be drawn from it, 
bearing upon the issue between the parties, of some apprecia- 
ble weight. 

There are marked distinetions, physieal and external, be- 
tween the races of mankind, (as between the ‘Caucasian and 
African, th8 Saxon and Milesian,) and there are, also, distinc- 
tive characteristics pertaining to-different families of the same 
race, which, when noted in detail, will enable men of observa- 
tion to infer whetheran individual belong to one or the other. 
If the points of similarity or dissimilarity be not, of themselves, 
sufficient, they will be entitled, at least, to some weight, in 
connection with other faets,in deciding the matter. Thatthe — 
young will resemble their progenitors, more or less, is an as- 
sumption universally acted upon by mankind, and is doubt- 
less founded upon a general experience of its truth. It seems 
to be an established theory in the physiology of our race, and 
evidence, we think, may be safely predicated upon a tay 
tion of common or universal acceptance. 

Of course the force of the evidence will depend upon the 
number of the points-of dissimilarity, and upon their nature 
and kind, and will be of greater or less weight accordingly. 

We think, therefore, ‘it was the right of the defendant to 
show that, in certain respects, the child did not resemble him, 
and to have this considered by the jury for whatit was worth, 
in connection with the other evidence. Venire de novo. 





Per Ovriam, Judgment reversed. 














TAOO seas GET UI 09 
AUGUST TERM, 1600. “CS 


. SS 
‘Greer i Tae 
pa wind wd ben f ew od of goiianes edt to ototed oda gor 
cre fer? Sp47 «i liiw wb esemetent off) oc 


“JOHN F. GREER ae JONES. 


The oman of & .promissory note,, made by. third person, subsequently to 
its execution, without any new considesation, i is not obligatory. 
(The case Green y. Thornton, 4 Jones’, 230, cited with approbation. 
$$ 9 


Tims was an Action of AssuMpsrt, brought to the Superior 
Court of Ashe County, by appeal,from a Justice of the Peace, 
and: tried ‘before’ Hearn, J., at»the Fall Term; 1859, of that 
Oourt. 

Franklin Baker gave his promissory note. te Morrison, 
‘Gaither & Oo., as follows: 

“ $70.87 ' April 6th, 1853. 

Ninety days -after date, Z gaeaies to pay to the order of 
Morrison, Gaither & Co., Seventy dollars and eighty-seven 
‘eénts. ‘Value received.” 

‘On which is the following: “ I cuhage the within payable 
‘at Christmas next, this 2nd of May, 1857. 

Signed, Joun Jonzs.” 
and afterwards appears this endemement : “ Pay the within 
to 6 John FP. Geetr and no recourse to us. 

‘Morrwon, Garrner & Co. 











Dec. 5th°1857.” 

The suit was bronght ‘by cenvraatt against John Jones, on 
his guaranty. On the proof of these.signatures the plaintiff 
rested his case, but his Henorintimating that the plaintiff 
could not recover: in this suit) against the guarantor, for the 
want of a ae, he took a nensuit and — 


Bor ‘Btn: for the plaintiff. 
‘Crumpler, for the defendant. 


Barriz, J. The only ground upon which the liability of 
the defendant could be placed, was that of the guaranty of 
the promissory note,-executed by Franklin Baker to Morrison, 
Gaither & Co. This guaranty. was made about four years af- 
ter the date of the note, and after it became due, and no con- 
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sideration whatever was shown for it. “In Green v: Thornton} 
4 Jones’, 280" we said: “that it isnot and cannot be denied} 
that a guaranty in writing, made at the time’of a contract be- 
tween two or more persons is binding upon the guarantor; be- 
cause it is founded upon the ‘consideration which exists be- 
tween the principal parties. But if it be made afterwards, 
without any new consideration, then it is not obligatory, and 
the putting it in writing; if not under seal, will not help.” 
These remarks are directly applicable to the facts of the case 
now before us, and are decisive against the claim of the plain- 
tiff. Upon this point then, without adverting toany other, 
the judgment of nonsuit was right, and must be affirmed. 


Per Curiam, , Judgment affirmed. 




















Doe on the demise of HENRY ADDINGTON ». WILLIS JONES. _ 


Where course and distance called for in a grant, are proposed to be controlled 
by the proof of marked trees or natural objects, actually run to and marked 
on the occasion of the original survey, it was Held, that the substituted de- 
scription ought to be sufficiently certain of itself to identify the land. 

Surveys made on the occasion of bringing into market the Cherokee lands, 
and filed in the office of the Secretary of State, but which are without sys- 
tem, certainty, or consistency, were Held, not to be sufficient to over-rule 
the calls of a grant as to course and distance. 

A survey made of Cherokee lands, at the instance of an individual, mdepend- 
ently of the action of the Commissioners entrusted with the survey and 
sale of these lands, was Held, not to be sufficient to control or contradict 
the calls of a grant, as to course and distance. 


Action of xsecrment, tried before Bamery, Jy j at ” “9 
Term, 1859, of Macon Superior Conrt. 

The plaintiff exhibited a grant from the State, bation! date 
in 1842, which called for # chestnut in the west boundary of 
No. 122, as the begining.’ No. 122 was one’ of several tracts 
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of land surveyed and sold under the direction of commission- 
ers appointed to.sell the Cherokee Jands in the year 1827, and 
the main point in controversy was as to its location. If loca- 
ted north of a given east and west line, which was agreed on, 
the land described in the plaintiff’s grant would cover the 
locus in quo, but if south of: that line, then the calls of his 
grant would not cover it., The calls.of No, 122 are as follows; 

“beginning ata hickory north west corner of No. 67, and 
runs west 39 poles to a hickory ; south nine degrees east 275 
poles, to'a stake; thence east 39 poles to a stake; thence N. 
9 W. 275 poles to the beginning,” referring toa plat which is 
recited as being annexed. It was insisted, that the second 
call in this. grant, “south,” &c., was a mistake, and that it 
should: have been “ north, &c.; and plaintiff offered) a certi- 
fied copy of a plat, and certificate of survey, taken from the 
field-books filed in the office of the Secretary of State, as that 
made for and pertaining to this particular tract, which showed 
@ tract located as contended for by the plaintiff. The plats in 
question showed several tracts on the one and the other side 
of the east and west line agreed on. One of these, No. 66, 
purported to have been surveyed in 1820 ; No. 67 in the same 
year; No. 121 in 1827 and 122.in the same year; Adding- 
ton’s mill entry in 1842, and Jones’ in 1855. This evidence 
was objected to by the defendant, and ruled out by the Court. 
The plaintiff’s counsel excepted. 

The deposition of one Henry was offered by the plaintiff. 
He stated, that in 1827 he surveyed No. 122 for Moses Ad- 
dington, and in doing so he ran throngh a field known as 
Moses Addington’s, which it was found was north of the east 
and west line above mentioned. It was insisted by the plain- 
tiff’s counsel, that the evidence showed an actual running of 
No. 122, and that it was north of the east arid west line agreed 
on; and that the survey in question, taken in connection with 
Mr. Henry’s sepetelo; were sufficient to justify this conclu- 
sion. 


The, Court changed. the, jary, thas the all of the grant 
esi aly dey enepralled., by lines actually run and marked ; 
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that Henry’s deposition showed that the survey of which he 
speaks was made for Moses Addington and not under the di+ 
rection of the commissioners, and should not; therefore, influ 
ence their verdict. It was submitted by the court to the jury 
to find whether there were any marked lines upon the tract 
in question, and that if there wereany marked lines that would 
control courses and distances.” 

The plaintiff’s counsel again excepted. 

Verdict and judgment for the defendant. Appeal by plain- 
tiff. 


J. W. Woodfin and Shipp, for the plaintiff. 
Gaither and Henry, for the defendant. ‘ 


Pearson, ©. J. If,in addition to the metes and bounds, it 
had been set out in the grant, asa part of the description 
“including a part of Moses Addington’s field,” an interesting 
question would have been presented. It is settled that a line 
of marked trees, or a tree marked as.a corner, although not 
called for in the grant, or any natural object,called for in the 
grant, which ean be identified, and has sufficient certainty to 
furnish of itself a description in place of the course and dis- 
tances set out in the grant, will be allowed the effect of con- 
tradicting the course and distance so as to make the line long- 
er or shorter ; or even to locate the land north of the begin- 
ning instead ‘of south of it; on the ground. that, in regard to 
course and distance, there is a greater liability to mistake, as 
by writing “ north” instead ef * south” or “east” instead 
“west” than in regard to natural objects called for, or to line 
trees or corner trees marked at the time of the survey, al- 
though not ealled forin the grant. This rule, im respect/to 
questions of boundary, presupposes that the description which 
is to control, and be put in the place of course and distance 
has, of itself, sufficient certainty to locate the land, sapposing 
the “ course and distance ” which it controls and contradicts, 
to be stricken out of the grant. 
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part of Moses Addington’s field,’’ Strike out the course and. 
we have, in) place of it, *.inchading-« part of Maeses: A dding- 
ton’s field.”, What part? So the description is, tod, uncertain 
to:stand alone, and for that reason, cannot, onthe authority 
of any adjudicated: case, be substituted for; or: be allowed the 
effect of striking out the word “south” set ont:in the grant 
as the course of the line from the second corners :: 

So it would seem, that if it: had» beenset oritiin the grant, 
asia part of the description that the traet of Jand in question, 
“included a part of Moses Addington’s field,” it would not 
have controlled the conrse of the second line, so as to nake it 
run north instead of south. But.no referenceto Moses Ad- 
dington’s field is made in the grant, and the naked question 
is, are the field notes of a surveyor, filed in the office of the 
Secretary of State, admissible as evidence to contradict the 
course set out in the grant-and locate the land en the north 
instead of the south side of the first line, the loagtion of which 
is agreed on. 

» If the Cherokee: land (as it is called) had nae vetralasly 
surveyed by authority of law, aud marked off into districts, 
sections, half sections, and quarter sections, as is done under 
the law of the. United States in regard to the land in the ter- 
ritories, the field notes of the surveyor would have commen- 
ded themselves to more consideration. But no order of time, 
or form, or quantity, seems to have been observed... We have 
in the plat made by order, in the case, survey No. 66 and No. 
67, made in 1820; No. 122 and 121 made-in:1827 ; No. 
in.1837 ; and a survey for Moses Addington’s entry in 1842; 
and all of them, in regard to form and qnantity, differing as 
widely as cireumstanees or caprice could. have suggested. 

We therefore, concur with his Honor, who. tried the case 
in the court below, that the ‘field. notes” of the surveyor, 
which, it would seem, were. originally made and filed in the 
office of the Secretary of State, as.a kind.of general map.or 
deseription of the land which the commissioners were to sell, 
but which, by reason of the very «many acte of the, Assembly, 
in regard. to the sale of the Cherokee lands, were enperceded 
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and disregarded, so that the tracts actually sold and conveyed 
by grant, are not at all identical with those originally survey- 
ed, ought not, under any principle of law, or under the au- 
thority of any adjudicated case in.our court, to have been. re- 
ceived as evidence, for the purpose of contradicting the ealls 
of the grant, and, in thus substituting ‘‘ north ” instead of 
“south,” 

We see no error.in the charge of his Honor, that the depo- 
sition of Mr. Henry should not influence the verdict, for the 
reason, that it was an attempt, by parol evidence, to contra 
dict and control the calls of a grant by the evidence of one 
who did not make the original survey, but acted under the 
employment of a private individual and not under the direc- 
tion, and by the employment of the commissioner appointed 
for and on behalf of the State, 

We think, upon the whole evidenee, that the fact that his 
Honor submitted to the jury to find “ whether there were any 
marked lines upon the tract in question, and if there were any 
marked lines, that would control courses and distances,” was 
fully as much as.the,plaintiff had.a right to, ask for, and. con- 
sequently he has no ground to complain of the abana, There 


is no error. 


Pur Curiam, Judgment va ge 
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Where a father gave slaves to his daughter Sy. will, adding. this phrase, 

“which I intend for the said N, or her issue, . she haying illegitimate issue 

_ at the date of the will, but no legitimate issue, and died without having had 
legitimate issue, it was Held that such illegitimate offspring could net come 
in under the term issue, there being nothing else to show that they were 
thereby meant; but that the mother took an absolute estate, which went 
to her husband, surviving her, jure mariti. 

Time elapsing while a party was a resident in amother State, while the act of 
1852 was in force, was Held not to operate a bar under the statute of lim- 
itations, though that act was repealed before the statute of limitations was 
pleaded. 


Action of permvr for slaves, tried before Hearn, J., at the 
last Fall Term of Rutherford Superior Oourt. 

~ The plaintiffs and defendant both claim under the will of 
Bushrod Doggett, which was made in the year 1829. The 
clauses of said will, material to the questions considered by 
the Court, are as follows : 

“1st. “ In therfirst place, it is my will that my beloved wife, 
Susannah Doggett, shall be well ‘provided for. I therefore 
will and bequeath unto her first, the following slaves, {men- 
tioning four by name; also a tract of land and other personal 
property,) and at her death, the negroes and their inerease, 
together with the land and other effects devised to her, to be 
equally divided between my children then living, or their 
issue ; at the same time reserving the first child, the said 
Jinney may have for Bushrod Doggett, the son of my son 
Richard, for him to have and reeeive when he arrives at ma- 
ture age.” 

“Ttem 2nd. I will and bequeath to my daughter, Sarah 
Wilmoth, one negro girl, named Selah, together with a mare 
and cattle, that she has heretofore received, all of which I es- 
timate at two hundred and eighty dollars, to her aie use or 
her issue. 

“Ttem 8rd. I will to my daughter, Naney Moeely, the tract 
of land whereon she now lives, supposed to be 56 acres; also. 
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one negro girl, named Harriette, a henis and cattle that she 
has received; I estimate the whole. at $430, ambick seprvene 
for the said ancy or her issue.’ 

“Ttem 4th; Itis also my will,:to give to my-danghter Bi. 
zabeth, one negro gitl named Rachel, with my lots.and im- 
provements in Rutherfordten, together with. thirty acres of 
land contiguous to the town, on the eastside. I estimate the 
whole at $580, which I intend for her own proper use, or her 
issue. 

“Ttem 5th. [give and bequeath to my daughter Martha 
Butler, one negro girl named Jude, one hundred acres of land 
where she now resides, to be laid off in a square on or joining 
the lower south line—twenty dollars worth of cattle. I esti- 
mate the whole at $520; which I give for her:use and her is- 
sue, or the use thereof of ‘her: issue, which is intended to be 
distinetly understood: as relates to what I have willed to eaeh 
of my danghters.” 

The action is brought for the recovery of the female lasie 
Harriette and her six children. 

The plaintiffs are the illegitimate children of Nancy Mose- 
ley, born in 1820 and 1822, while she was living at her fath- 
er’s house, and were well known to him at the time of the 
making of the will, in:1829... The legatee, Nancy, was mar- 
ried to the defendant, Moseley, in the year 1823, and died in 
the year 1854. She always lived mear her father, and was a 
favorite child. She never had anychildren after her marriage 
with the defendant, and left no other issue than these illegiti- 
mate children (the plaintitis.) The-defendant has had posses 
sion of the slaves eversince the death of his: late wife, and be- 
fore that had possession, with her, from the year 1829 up to 
the period of her death. 

| The plaintiffs removed to Tennessee in 1838, and have resi- 
ded. there ever since. |» iat 
‘The plaintiffs offered. to» yunevi that. Bashrod Doggett was 
himself a» bastard, which was ruled.out by puprengest 
plaintiffs counsel excepted. elm Vita &.. 540 

It was contended, by the plaintiffs, that under the 3d. clause 
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of the will, the slaves in. aportion are limited. to them as the 
issne of Nauey Mosely... « » 
uA verdict wag taken for the plaintiff sishjest tothe opinien 
of the-eourt on the plaintiffs’ right to recover at all, with leave 
to set aside the verdict and enter a nonsuit, provided, ‘he 
should. be of opinion against the plaintiffs right. 
His Honor, afterwards, on consideration of the point of law 
reserved, ordered the.verdict to be set aside. and. a nonsuit 
entered. 


Edney and. J. J. Woodyin, tor the plaintiffs. 
Shipp, Avery and Logan, for the defendant. 
Barry, J. The claim of the plaintiffs to the slaves.in con- 
troversy, is founded on. the following clanse in thejwill. of 
Bushrod Doggett, “1 will to my daughter,.Nancy Moseley, 
the tract of land whereon she now lives, supposed to be fifty 
acrés, also one negro girl named Harriette, and horse and eat- 
tle: she has reeeived. I estimate the whole at 430 dollars, 
which I intend for the said Nancy or her issue.” The plain- 
tiffs are the natural children of the testator’s daughter Nancy, 
born before her intermarriage with the defendant, Moseley, 
and the slaves sued for, are the negro girl, Harriette, and her 
children, and the question is, whether the above recited clanse 
of the testator’s will admits of a construction,.which, on. the - 
events that have happened, has vested:a title in the plaintiffs, 
so as to enable them to reeover in this action. 

In the arguments of the counsel,.several views have been 
presented, as tothe meaning of the testator, in giving the girl, 
Harriette, to hisdaughter, Naney, “or her issue.” The coun- 
sel for the defendant contends that lis intention was to make 
the bequest to his daughter absolute,. provided she survived 
him, or to her issue, in the event of her dying in his lifetime, 
and the connsel insists, that as she survived her father, the 
legacy became absolute, and vested at once in the defendant, 
as her husband, jure mariti. This construction seems plausi- 
ble, and is certainly aided by lights derived from other parts 
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of the will. In the first clause, the testator, after giving cer- 
tain land, negroes and other property to his wife for life, di- 
reets, that at her death it shall be divided: “ between his chil- 
dren then living, or their issue.” Here it is manifest, that the 
children of the testator, living at the death of their mother, 
were intended ‘fo take absolute estates in the shares devised 
and bequeathed to them, but if either of them should be dead, 
leaving issue, euch issue was to take what his, her and their 
parent would have done had he, she, or they been then living. 
The word or” was certainly used in a disjunctive sense, 
and cannot be sapposed to have been used in'the sense of 
“and.” In the second and fourth clauses of the will, the be- 
quests to each of the testator’s daughters, Sarah and Elizabeth, 
is to her “or to her issue” as in the ease of the bequest to 
the plaintiffs’ mother, Naney, From -the-nse of the same 
terms in the second, third and fourth clauses, which he had 
employed in the first clause of his will, the inference is very 
strong, that the testator intended the same thing in each, 
which was, that the issue of either, or all, of his daughters 
should take, only in the alternative of her or their deaths. 
The counsel for the plaintiffs insists strenuously this con- 
struction is inadmissible, and he contends that the disjunctive 
conjunction “ or,” must be taken in the conjunetive sense of 
“and,” and in ‘support of this argument, he relies strongly 
upon the phraseology of the bequest to the testator’s daughter 
Martha Butler, in the fifth clause, which is, “for her use and 
her issue or the wee thereof of her issue, which is intended to be 
distinctly understood as relates to what I have willed to each 
of my danghters.”' Here, it will be noticed that the word 
“and” is used; but it is followed immediately by the expres- 
sion ‘‘ or the use thereof of her issue,” which leaves it doubt- 
ful whether the testator meant» to vary the meaning in that 
particular of the bequests to his daughters.“ or their issue” in 
the previous clauses of his will. But suppose that he did, and 
that “or” is to be construed “and” throughout, the enquiry 
is-at once suggested, whether it will help the plaintiff’s case. 
A bequest to a woman and her issue, undoubtedly gives her 
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an‘absolute estate when she has no children or issue’ during 
the life of the'testator ; but if she has children or issne whén 
the will is made and at the death of the testator, she and her 
children or issue, may take absolute estates as tenants in com- 
mon, unless there is something ‘in the will indicative’ of an 
intention that she shall take as tenant, for life, with remain- 
der to her children or issue. See Moore v. Leach, 3 Jones, 
88, and the cases there cited. Here, there is no expression’in 
the will, which can be construed to give the mother a life- 
estate only, and the consequence is, that if the the plaintiffs 
can claim at all under the description of issue, they must take 
as tenants in common with the defendant, who, by his inter- 
marriage with their mother, became the owner of her share of 
the slaves. If such’ be their title, they cannot maintain the 
present actiow against their co-tenant, but their remedy will 
be a proceeding against him for'a partition of the slaves thus 
held in common. 

We have thus far considered the case as if the illegitimacy 
of the plaintiffs formed no objection to their claim; but we 
are entirely satisfied, from an examination of the authorities, 
that the term “i issue,” as used in the clause of the will, now 
before us, means legitimate issue only, and does not embrace 
the plaintiffs. Most; if not all the English cases on this sub- 
ject, are collected and:analysed with his usual critical acumen 
by Mr. Jarman, in the second volume of his valuable work 
on Wills. Among these cases is’ included that of Wilkinson 
v. Adams, 1 Ves. and Beame’s Rep. 460, in which the judg- 
ment was’ pronounced by the Lord Chancellor Exnon, assisted 
by Txompson, Baron, and LeBiano and Gress, Judges. The 
result of Mr. Jarman’s examination is thus expressed: “They 
(that is illegitimate children) are not objects of a gift to chzt- 
dren or issue of any other degree, unless a distinct intention | 
to that effect be manifested upon the face of the will; and'it 
by possibility Zegitemate children could have taken as a class, 


ander such gift, illegitimate children cannot, though children, 
ni peerage endl eee, may” take concurrently under ‘a 
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re the will, now en consideration, there is no desi 
tionsedpdieonnapglieable to both kinds of children, and:there 
is nothing upon the face of it, to indicate any intention, mueh 
less a distinct intention, that illegitimate issue was meant, and 
with regard to the testator’s danghter, Nancy, there. was not 
only a possibility, but a strong probability, that at the. time 
when the will was made, she might have legitimate issue to 
take instead of her bastard children.. The word. issne.is used 
by the testator, in connection with his other daughters,. in 
predisely the same manner as it is with respect to his daugh- 
ter, Nancy, and since, as to them, it undoubtedly means legit- 

imate issue, it must have the same construation as to her.. 
The testimony offered by the plaintiff, to. show that the-tes- 
tator was. himself a bastard, couid not have aided the-Court 
in ascertaining his meaning, and was, therefore, properly 

rejected as immaterial. 
The statute’of limitations was relied upon by the defendant. 
It would, of itself, have afforded a complete defense against 
the action, (if the claim of the plaintiffs. had been otherwise 
well founded), but for an act of Assembly, which was. passed 
in 1852, and which was in force until the first day of Janua- 
ry, 1856, when the Revised Code, in which it was. omitted, 
went into operation. _ By that aet it was provided, ‘ that on. 
the trial of any suits before any of the Courtsof this State, 
the time, during which. the parties to asuit shall not have been a 
resident, shall not be given in evidence in support of the.plea of 
thestatute of limitations.” See Act 1852, ch, 51, sec. 2,referred. 
to in Phillips v.. Cameron, 3. Jones,. 390.. The defendant's 
wife died in, 1854, and supposing he- had. no title at that time, 
his adverse possession of the slaves for more than three years 
before the suit was brought, would. have given, him, one, but 
for the interposition. of the act to. which we. have. referred, 
However, the defendant has no. need, to. resort to any other. 
defen shan. Shad pied i frnishod.by. tbe mil of his wifes 
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father. Under that, she took an absolute interest in the 
slaves, sued for, which became his jure maritt. 


Per Ovriam, Judgment affirmed. 





AUSTIN CORNELIUS, propownder, v. WILLIAM CORNELIUS ef al. 


Tt was held not to be error in a Judge to instruct jury that a testamentary 
Capacity was “a capacity to understand the nature of the act, in which the 
testator was engaged, and its full extents and effects.” 

It was held not to be error in a Judge to say that the law gave peculiar im- 
portance to the testimony of the attending physician and the subscribing 
witnesses, 

Where the script was attested by witnesses in the same room with the dece- 
dent, about eight feet to one side of him, but in a position to be seen by 
him in the act of attestation if he turned his head half round, and he was 
able so to turn his head without pain or inconvenience, it was Held to be 
an attestation in the presence of the decedent. 


Tis was an issue of pevisavir vEL Non, tried before Os- 
BORNE, J., at the last Spring Term of Oatawba Superior Court. 

As there is no point of law arising on the exceptions made 
on the question» whether there was any evidence as to undue 
influence and as to the testamentary capacity, it is not deem- 
ed expedient to state them at large. 

The main question, debated in this Court, was, as to the 
conformity of the attestation to the requirements of the stat- 
ute. The two subscribing witnesses, Messrs. Zittle and Bar- 
clay, and the attending physician, Dr. Mott, gave substantial- 
ly the same account of the transaction. The deceased had 
been badly wounded some two weeks before, and on this day 
having got worse, he sent for Dr. Mott and the two witnesses, 
anid having hadhis will written by the former, the witnesses 
were called upon to witness it; before doing #0, one of them 
examined him as to his knowledge of the contents of the pa- 
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per, and being satisfied upon that score, the two witnesses 
went to a table on the left side of the decedent, who was lying 
on the floor, seven or eight feet from him, a little back of a right 
line to his position; that they there signed as witnesses, that 
the decedent, by turning his head half over to one side, could 
see the witnesses, and even the pen and paper; and that he 
was able thus to turn his head without pain or inconvenience. 
The physician added, that he observed that the decedent did 
once turn his head while’ the attestation was going on. 

The Oourt instructed the jury “that there was no evidence 
of undue influence ; that on the subject of the testator’s mind 
they would consider the testimony of the subscribing witness- 
es, and the physician, Dr. Mott; that the law gave peculiar 
importance to these witnesses; that it was the business of a 
physician to understand the diseases of the mind as well as the 
body, and his opinion, for that reason, was entitled to higher 
consideration than ordinary witnesses; that the statements of 
facts attending the making of the will and its execution, would 
be considered by them, and if they believed, from this proof, 
that the deceased understood the nature of the act in which 
he was engaged, in its full extents and effects, then he wou}d, 
have legal capacity, and if they believed that the attestation 
was made by the subscribing witnesses in the room in which 
the deceased was lying, and in such a situation as, by turning 
his head in the manner described by them, he could see the 
paper-writing at the time of the attestation, and that he had 
the ability to do so, there was an attestation in his presence as 
required by the act of Assembly.” The caveator’s counsel 
excepted. Verdict in,favor of the propounder. Appeal by 
the caveators. 


Boyden, McCorkle, Lander and Avery, for the propounder. 
Bynum, for the caveators. 


Manty, J. We have examined the testimony carefully. in 
this case, and concur with the court below, in the conclusion, 
that there was no evidence of undue influence, , 
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-o Phe case was properly left tothe jury; upon the question of 
was “to understand the nature of the act in which the testa- 
tor was engaged, and its full extents:and effects;” of this the 
appellant has no right to complain. It is equally clear, that 
the special importance attributed by the Judge to the testimo- 
ny of the attending physician and the subscribing witnesses, 
is‘ entirely consonant with law and-reason. The subscribing 
witnesses are required by the law, not only for the purpose of 
attesting the execution of the instrument as to form and free- 
dom from fraud, but also, especially to see that the testator is 
of sound and disposing mind and memory, and is so at'the 

_precise point of time to which enquiry is directed, viz: the 
execution of the will. They are witnesses, therefore, especi- 
ally to be looked to for information upon every subject con- 
nected with the due execution of the instrament. It may be 
said of the physician, that he is, by the nature of his studies 
and pursuits, particularly skilled in the mental as well as the 
physical diseases of men, and with respect to the parties upon 
whom he is in constant attendance, he must be supposed, as 
well from his superior knowledge, as from his better oppor- 
tunity of observation, to be particularly well informed as to 
the state of his mind. What, therefore, the Judge thought 
proper to say upon the subject of the witnesses mcunhowed, we 
do not think liable to any just exception. 

The next question is, whether the attesting witnesses have 
subseribed their names in the presence of the testator, accord- 
ing to the requirements of the statute. Upon this point, the 
Judge instructed the jury “ that if they believed the attesta- 
tion was made by the subscribing witnesses in the room in 
which the deceased was lying, and in such a situation as by 
turning his head in the manner described by them, he could 
see the paper-writing at the time of the attestation, and that 
he had the ability to do so, it was an attestation in the pre- 
sence of the testator.” 

. After reviewing the authorities upon this point, we think that 
the strictest interpretation of the law has gone nofarther than to 
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require that the testator should be in a position, and have 
power, without a removal of his person, to see what was done. 
It is not necessary for him, in point of fact, to see. The 
case of Bynum v. Bynwm, 11 Ired. 682, where it appeared 
that the paper was not in the actual sight of the testatrix, but 
in two or three feet of her, at the time the witnesses signed, 
and in the same room, the attestation was held to be good.— 
In that case, the Court declares “that the attestation being 
done openly, and without any clandestine appearance abont 
it, in the same room with the testatrix, and within two or three 
feet of her, when she had her senses, and nothing intervened 
between her and the witnesses, is good under the statute. It 
was done both literally and substantially, in her presence.” 

There are authorities going to the extent of holding that 
the transaction being openly done, there can be no, question 
of presence where the parties are all in the same room ; Best 
on presumptions, 83. But, however this may be, it is clear 
upon authorities, if it be affirmatively established, that the 
testator might have seen, the attestation is good. Powell on 
Deviges 96. Zod v. The Hari of Winchelsea, 12 Eng. Com. 
L. Rep. 227. ! 

We are not disturbing, at all, the case of Jones v. Tuck, 
8 Jones 202, to which our attention has been ealled. In that 
case, it appeared that the testator could not have turned him- 
self so as to have seen the attesting witnesses subscribe with- 
out danger, and acting contrary to the advice of the physician. 

In the case before us, the turning of the head would have 
sufficed to enable the testator to see, and that, according to 
the testimony, he could do without pain or difficulty. We 
think the attestation was in the presence of the testator.— 
The was no error, 


Pre OvgraM, Judgment affirmed. 
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Tens. wab 0 motion to quash the simeimneatatiin 
MENT returned before the County Court of Rutherford, and 
brought up by appeal before Hears, J., at the Spring Term 
of the Superior Court. 

This Action was assumpsit for money due on account for 
$265. The ground of the motion was that by the special le- 
gislation for the county of Rutherford, an action of assum psit, 
whether begun by a common writ, or by an attachment, by 
the acts of 1846, ch. 153, and the act. of 1844, (referred toin 
the former,) could only be returned into the Superior Court of 
Rutherford county. These two acts are sufticiently set out by 
his Honor, in the opinion following. 

The Judge below was of opinion that the proceeding should 
be quashed, and from the judgment of the Court the plaintiff 
appealed. 


No counsel appeared for the plaintiff in this Court. , 
Dickson, for the defendant. rm 


Barriz, J. Our opinion conéurs with that expressed byt his 
Honor, in the Court below, that the county court of Ruther- 
ford county had no jurisdiction of the present sait by attach- 
ment, which had been returned to it; and the order, dismiss- 
ing it, must, therefore, be affirmed. By an act, passed ‘in 
1846, chap. 153, entitled “An act to abolish jury trials in the 
county courts of Rutherford and Oleaveland counties,” it was 
enacted, among other things, that an act granting to the Su- 
perior Courts of the counties of Yancy, Buncombe, Hender- 
gon, Haywood, Macon and Cherokee, original and exclusive 
jurisdiction in all cases where the intervention of a jury may 
be hecessary, passed by the Legislature in 1844, be extended 
with all its provisions to the counties of Rutherford and 
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Oleaveland: ‘The Sth séction of the act of 1844, thus referred 
to, déclared’ “from and ‘after fhe fitet “day of March next; all 
suits in said counties, whether civil or criminal, shall originate 
in the Superior Oourts of the said counties Feapéoti vily, &e.” 

It is manifest from these acts, that the plaintiff could not 
have brought an action of assumpsit upon his account agaitist 
the defendant, returnable to the county court of Rutherford, 
and the suit by attachment, for the same cause, differs from 
thé action of assumipsit, (80 far as the present question is con- 
cerned) only in the mode by which the process is to be served 
for the purpose of bringing the defendant before the Court.— 
In either case, the suit must, by the express words of the act, 
originate in the Superior Court of the county of Rutherford. 
The cases of the State v. Sluder, 8 Tred. Rep. 487, and Foz v. 
Wood, 11 Tred. 213, to which we ‘are referred by the plain- 
tiff’s counsel, so far from militating against, actually confirms 
the construction which we put upon the acts. The first wasa 
casé of bastardy, and the second of a ca. 8a., and they were 
held’ to be properly returnable to the county conrt, in the first 
instance, because they were cases that did not require “the 
intervention of a jury, as a matter of course.” They might 
be, and ordinarily would be, finally disposed of, in the coun- 
ty court, without any jury trial at all. It required some ac- 
tion to be taken by the parties after they were in the county 
court, to wit, the making up af issues before they came with- 
in the provision which conferred jurisdiction of them upon 
the Superior Court. After such jurisdiction shall be acquired 
by the making up of issues, then the cases must be transfer- 
red by appeal or certiorari, for trial in the Superior Court. It 
is manifest that an action of assumpsit, whether commenced in 
the ordinary method by a writ of capias ad respondendum, 
or by the extraordinary proceeding by way of attachment, 
stands upon a very different footing; for in that, and similar 
suits, “the Seneveiee of a jury may be regarded as a — 
tér of cowrse.” 
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Where declaration on ejectment, included the whole of a tract of land, and 
the evidence shows, that when the suit was brought, the lessor of the plain- 
tiff was in possession of ‘all but a small parcel in the possession of the de- 
fendant, to which the former failed to show title, it was Held, that it was 
not necessary for defendant to have made a disclaimer, in order to prevent. 


..& jadgment against him for the land outside of his possession.. 

The rule in gectment is, that the plaintiff cannot recover, without showing a 
better title than the defendant, to all the land of which the defendant is 
proved to have been in possession. 


Acrton of xyncrmmnt, tried before Bamzy, J., at the Fall 
Term, 1859, of Polk Superior Court. 

The land in question was a 200 acre tract, granted in 1802 
to one Franks. David Hipp, the lessor of the plaintiff, hay- 
ing cleared a few acres on the eastern part of the tract, re« 
mained in possession at that place for a short time. He then 
made a larger clearing on the northern part of the tract, and 
having settled there, has continued in possession of it ever 
since, claiming the whole tract as his own, which has been 
for about twenty-five years, but without any deed or other pa- 
per evidence of title. The clearing on the eastern part of the 
land remained unoccupied until about fifteen years before this 
suit was commenced, when it was taken into possession by a 
son-in-law of David Hipp. -sold his interest in this part 
to John Hipp, ason of David, sold to the defendant, who 
entered and remained in possession down to the time of the 
bringing of this suit—in all, fifteen years. Neither the son-in- 
law, nor John Hipp, nor the defendant, during these fifteen 
years, had any written evidence of title for the part thus oc- 
cupied by them. There was conflicting evidence as to the 
character of their tenure ; some of the witnesses testifying that 
the first holder entered as the tenant of David, and that they 
all three held in that capacity, while others stated that he en- 
tered and held in his own right, adversely to David’s title, and 
that his successors held in the same way. 

The Oourt charged the jury, that if David Hipp, the lessor 
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of the plaintiff, had been in. possession of the land for twenty — 
years, claiming title to it, he would have title:to all of which 
he had actual possession, and that if the defendant, and those 
under whom he claims went in under him, their possession 
would be his, and he would be entitled to recover; bat if the 
son-in-law of David Hipp took possession for himself,and held 
adversely to David, and those claiming under him held also 
adversely, he could not recover. 

The plaintiff’s » counsel requested the Court to charge the jury 

If David Hipp had been in possession of the land describ- 
ed in the declaration, or any part of it, for twenty years 
claiming the whole, that a deed was presumed from the gran- 
tee for all the land embraced in the grant to Franks, and as 
the defendant had made no disclaimer, the plaintiff was enti- 
tled to recover any how. The Court declined giving this in- 
struction, and plaintiff excepted. 

Under the instruction given, the jury found in favor of the 
defendant, and from a judgment outing to the wee 


plaintiff appealed. 


Edney, for the plaintiff. 
Dickson, for the defendant. 


Batriz, J. The bill of exceptions does not disclose any er- 
ror of which the lessor of the plaintiff has any just cause.of 
complaint. His Honor instructed the jury, that if those under 
whom the defendant claimed the land, of which he was in 
possession, entered as the tenants of the plaintiff’s lessor, then 
the lessor was entitled to recover ; but if they intered upon it, 
claiming it for themselves, the action must fail. The case 
states that each party gave testimony upon this question of 
the character of the defendant’s possession, and the jury found 
that those under whom the defendant claimed, did not enter 
as the tenants of the plaintiff’s lessor, but, on the contrary, 
entered upon the land, claiming it as their own. In that state 
of facts, the plaintiff’s lessor, haying no deed. or other paper: 
evidence of title, could not show any right to recover the pos-) 
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session from the defendant, because, as to him, and the part of 
the land which..he occupied, he could not rely upon the pre- 
sumption of a deed for the want of twenty years. possession, 
before the adverse possession of those under whom the de- 
fendant claimed commenced. This is manifest,from the state- 
ment that the plaintiff’s lessor was in possession of his clear- 
ing and improvements, on the northern part of the land ‘cor- 
tained in the grant to Franks,twenty-five years before the 
suit was brought, and that the defendant, and those under 
whom he claimed, were in possession of the cleared land on 
the eastern part of it, for fifteen years before the commence- 
ment of the suit. 

_ It has been suggested, that as the declaration included the 
whole tract granted to Franks, and as the defendant did not 
disclaim for the part of which he was not in possession, ‘the 
lessor was entitled, at least, to a verdict for that part. ‘That 
proposition cannot be sustained ; because, as to such part he 
was already in possession, and could not, therefore, maintain 
ejectment against another person for it. According’to a rule 
well established in this State, he could not recover without 
showing a better title than the defendant, to the land of which 
he had shown the defendant to be in possession: See Atwell 
v. McClure, 4 Jones’ Rep. 376, where the subject is fully de 
cussed and explained. 


Per Curim, Z Judgment affirmed. 














G. M: LOVINGOOD, Adm'r v. HENRY SMITH. | 
a ' 
The Act in relation to,contracts wita Cherokee Indians, Rev. Cod@ ch. 50, 
“sec. 16, applies as well to contracts made by one Indian with another, as 
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The instrument'declared ‘on, which was for the payment of 
$100, was produced and proved. The plaintiff’s intestate and’ 
the defendant were Cherokee Indians within the second de- 
gree, and the only defense relied on, was the Act of Assembly 
requiring contracts, beyond a certain sum, with these Indians, 
to be in writing, and witnessed by two subscribing witnesses. 
Revised Code, ch. 50, sec. 16. 

It was contended on behalf of the plaintiff, and so held by 
the Court, that this Act of Assembly does not apply where 
both the parties are Indians, as in this case. The defendant’s 
counsel excepted to this ruling of his Honor, and on a verdict 
and judgment against him, appealed to this Court. 








No counsel appeared for the plaintiff in this Court. 
Gaither, for the defendant. 


Pearson, OC. J. His Honor was of opinion, that the statute 
does not apply to contracts made by one Cherokee Indian with 
another, but was confined to cases where a Cherokee Indian 
made a contract with others “‘ who were not of that race ”— 
that is: with a white man, or a free negro, or a Oreek, or 
Chocktaw Indian, or some one who was not a Cherokee. It 
may be that such was the intention of the law-makers, 
but if so,-apt*words are not used to express the meaning, 
and there is no rule of congfruction, by which the general 
terms used can beso restricted, in their operation ; Rev. Code, 
ch. 50, sec. 16: “ All contracts, of every description, made 
with any Cherokee Indian, for an amount equal to ten dollars 
or more, shall be void, unless,” &c. These words are as gene- 
ral as they can be. Here is a contract for an amount over 
ten dollars, made with a Cherokee Indian, and the require- 
ments Of the statute are not observed ; so it comes within the 
words of the statute, and there is nothing to show that it does 
not come within the meaning ; for if the intention was to con- 
fine the act to contracts made by white men with Cherokee 
Indians, it could have been easily so expressed ; and we can- 
not put that construction on the statute, without imputing to 
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telligible manner. *- 
Judgment reversed, anda veniré de sieve awarded: sh thie 


cuse turns upon a question of law, we regret that it was not 
made up so as to enable this Court to give-a final judgment. 


Perr Ovriam, Judgment reversed. 














Doe on the demise of NANCY PATTON, et al. v. J. H. ALEXANDER 


In ascertaining the boundaries of a tract of land, one kind of natural objects 
called for, is not, as a matter of law, entitled to more respect or of more im- 
portance than another. 

The intentions of a grantor in describing a corner or line, cannot be set up by 
parol in contravention of the plain terms of a deed. 


Action of nyzcrment, tried before Banxy, J., at the Fall 
Term, 1859, of Buncombe Superior Court. 
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The plaintiff's ledsdrs derived title by & grant to Robert Pat- 
ton, for the land described in the diagram, A’D'O By ant'by 
showing that they are the heirs at law of the said Robert Patton. 

The ‘defendant was in possession of a part ‘of the land’em- 
braced in the area I D C K, and claimed title to the same, by 
virtue of'a deed from Robert Patton to Aaron Patton, dated 
in 1814, which describes the land as follows: “ beginning on 
the south east corner of a fifty acre tract that adjoins the land 
I now live on, including the head of Aaron Patton’s smith- 
shop branch for complement, beginning on a hickory, the cor- 
ner before mentioned, on the sonth side of a ridge, including 
Aaron Patton’s line, and runs with the same east 64 poles, 
crossing two small drains, to a red oak on the south west side 
of a ridge: thence north 127 poles to a stake; thence west 
64 poles to a stake opposite to his, (Robert Patton’s,) own cor- 
ner; thence, passing the same, to the beginning.” The de- 
fendant insisted that the beginning of his deed was at 1, and 
among other circumstances, showed that between I and D 
there were two small drains, but that by beginning at D, as 
the plaintiff contended, no such drains could be found. There 
was, however, a branch or two on the line D E, and there was 
some uncertainty as to the description of the drains relied on 
by the defendant. 

The counsel for the defendant asked the Oourt to charge 
the jury that, prima facie, they must adopt a line crossing 
two drains, as the first line called for in the defendant’s deed. 
The Court declined to give this instruction, and the defendant 
excepted. *y 

2ndly. The defendant asked his Honor to instruct the jury 
that the proper enquiry for them was, not where the south 
east corner of the 50 acre tract was ascertained to be by ac- 
tual measurement, but where Robert Patton supposed it to 
be, and if they should be satisfied that he thought it was at I, 
there they would begin in ascertaining the defendant’s land. 
The Court declined giving this instruction, and the defendant 
again excepted. — i 

Verdict for plaintiff. Appeal by the defendant. 
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,Manty, J... We are not sure we understand the purport.of 
the instruction first requested. of his Honor below, but if, as 
we suppose, it means that two small drains a running so as to 
cross them with the first line of the land conveyed to Aaron 
Patton, would be, prima facie, the true location of the land, 
and as a prima facie case must be rebutted. We think the 
giving of it was properly declined. 

Supposing a drain to be a natural object, (which by the bye 
we do not concede,) it is no more certain than other natural 
and permanent objects, and is not entitled toa weight and in- 
fluence primary in order, or superior in effect. It should 
stand upon the same footing with other natural objects called 
for, and should be considered in connection with them in 
deciding upon the true ¢ermini of the land in question. 

It. will be seen, by reference to the statement of the case, 
that the conveyance to Aaron Patton, under which the defen- 
dant claims calls for a beginning at the south east corner of a 
grant for fifty acres, to Robert Patton, and the second instruc- 
tion asked for below was, in substance, no matter where the 
south east corner of the fifty acre grant in truth is, if at the 
time Robert Patton made his conveyance to Aaron, he sup- 
posed it to be at the letter I, (see diagram) that should be re- 
garded as the beginning, and the land laid down accordingly. 
, Such instruction would imply that the termini of the land, 
as indicated by the words of the conveyance, might be com- 
trelled or varied by the intentions of the bargainor, and as 
such intentions, must, of course, be derived from evidence 
dehors the deed, the implication is, that a deed may be varied 
by parol, and the tenure of land depend upon unassisted mem- 
ory. 

The case seems to be a plain one, the beginning and second 
corner of the fifty acre grant to Robert Patton, under which 
plaintiff’s claims are established, and its entire loeation is 
mathematically certain, The deed from, Robert to, Aaron 
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Patton, under whom the defendant claims, being at the south 
east corner of the fifty acre patent, according to the calls of 
the deed, and in the absence of any proof that it-was actually 
located otherwise, there it must: begin in fact, and be run ac- 
cording to its calis. 

The statement of the case concedes that a beginning at the 
south east corner of the fifty acre patent, according to any 
running, would not enable the defendant to cover the locus in 
que with his deed, and he would, therefore, be a trespasser. 

The Judge’s charge is in conformity with these general 
principles, and the judgment is therefore affirmed. 


Per Curiam, Judgment aflirmed. 








JAMES P. FOSTER to the use of H. D. CARRIER v. COLUMBUS MILLIS. 


Where A promised, in writing, to pay a.sum certain, “ after deducting a bill 
of expenses that B has against A & Co.” it was Held that the proper en- 
quiry was, whether B had a ground of charge against A & Co. for expenses 
and the amount thereof, and not whether B intended to make a charge 
against A (his brother) when the expenses were incurred. 


Tus was action of assumpsrr, tried before Hzaru, J., at the 
last Spring Term of Rutherford Superior Court. 

The plaintiff declared on the following instrument of writing: 

“Six months after date, I promise to pay James P. Foster 
or bearer, four hundred and seventy-three dollars, for value 
received of him ; after deducting the bill of expenses that 
Govan Mills has against Columbus Mills and James P. Foster 
& Co. 20th Dee. 53. 


Cotumevs Mus.” 


_ The plaintiff proved the defendant's dguaee and rested 


the case. 
‘The defendant proved * his brother, Govan Mills, that he, 
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witness, was selling slavesin the sonth-west in 1852; that he 
went to Columbus, Mississippi, and there met the defendant 
with some fifteen slaves, and finding them badly clad, -he 
bought, and with his own means, paid for clothing, for them 
to the amount of eighty dollars; at the defendant’s request, 
witness took charge of the slaves for sale, and sold them— 
ome for cash and some ona credit, and handed over the 

money and notes. to the defendant, and that in further. prose- 
cution of the business, he incarred a bill of expenses, amount- 
ing, in all, to $375, including the $80 already stated; that 
there was no agreement between his brother and himself about 
these expenditures, but that they were all necessary to the 
business of making a favorable sale of the slaves; that he 
supposed at the time, he was doing all this for the defendant 
against whom he kept no account, and did not intend at the 
the time to charge him for these expenditures and services. 
Witness admitted (no objection being made) that he told 
Carrier before he bought the note, that he had no bill of ex- 
penses to be deducted therefrom, and repeated on this exam- 
ination, that he had no bill of expenses or account. He fur- 
ther proved that the plaintiff, Foster, was also at Columbus 
when he furnished the clothing ; that he went along and as- 
sisted in the sale of the slaves; that he did not then know 
that Foster had any interest in the slaves, but afterwards 
learned from him that he had an interest in two of them. 
There was no other proof of a copartnership. 

Upon this state of facts, the Judge charged the jury, that 
the plaintiff was entitled to recover the principal and interest 
of his claim against the defendant—less the amount of ex- 
penses which Govan Mills had against Columbus . Mills’ and 
James P. Foster & Co., provided: James’ P. Foster and the 
defendant constituted the firm, and there were such expenses 
incurred and outstanding; that if they believed -there was 
such a firm, and these expenses were made by Govan Mills, 
and were outstanding at the making of the instrument, ‘the 
defendant was entitled to a deduction to au, ampapinene it 
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was for them to ascertain. such amount. The plaintiff ex- 
cepted. 

Verdict for the plaintiff for the note and interest, deducting 
$375 on account of the expenses therein referred to. Judg- 
ment and appeal by the plaintiff. 


Shipp and Merriman, for the plaintiff. 
Gaither, Dickson and Avery, for the defendant. 


Manty, J. The instrament upon which this action has 
been brought was rightly construed, as we think, in the Court 
below. i 

Some such relation as copartners or part-owners of a por- 
tion of the negroes at least, subsisted between the parties. 
But to what property it applied, or in what proportions they 
were respectively interested, it is not material, as it seems to 
us, to enguire. The terms of the note are, to pay the sum 
mentioned in its face, “after deducting the bill of expenses 
that Govan Mills has against Columbus Mills and James P. 
Foster & Co.,” and the proper construction of these terms is, 
that they amount only to a. promise to pay the balance after 
deducting such expenses as may have been incurred by Go- 
van Mills for Columbus Mills and James P. Foster & Co. 

We do not think it pertinent to the true issue between the 
parties to enquire, whether a bill or charge of these expenses 
was made against any one. The expenses were incurred and 
the amount is susceptible of proof, and there is no assumpsit 
to pay a cent beyond the balance. 

Upon the supposition that Govan Mills intended to makesa 
present to his brother, as he intended no such thing. to the 
plaintiff, the only way in which his purpose can be carried 
into. effect is by deducting the sum of expenses from the note; 
otherwise the expenditure would enure to the benefit of Fos- 
ter as wellas Mills. But all this we think immaterial. The 
parties must stand or fall by the contract, and that is, as we 
have already said, to pay the balance after deducting ex- 


penses. 
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“Whit o¢éurred between Govan Mills and Onrrier has, as 
we concceive, no bearing upon the issue. ; 

‘The substance of the ) below was in conformity with 
this’ view of the case. There fs no érror. 


Perr Ovriam, * udgment affirmed, 





Doe on the demise of J. M. CARSON, v. JEREMIAH RAY. 


‘‘ My house and lot in the town of Jefferson, in Ashe county North Carolina,” 
the grantor having a house and lot, and only one, in that town, was Held 
to be a sufficient description of the premises to pass them by deed. 


Aocrton of ksxoTment, tried before Hzatn, J., at the last Fall 
_ Term, of Ashe Superior Court. 

The lessor of the plaintiff claimed title under a judgment 
and execution against one Long, and a sheriff’s sale and deed, 
made thereon, all of which, with the defendant’s possession, 
were admitted. 

The defendant claimed title, and gave in evidence a deed 
to him, from the said Long, for the premises, for a full and 
valnable consideration, in which the premises are described as 
follows, to wit: ““My house and lot in the town of Jeffersen, 
in Ashe county, North Carolina.” The deed bore date and 
was executed prior to the teste of the execution, under which 
the lessor of the plaintiff claimed. At the time the said deed 
was executed, Long, the bargainor, had a fee simple right to 
this house and lot in the said town of Jefferson, and there was 
no evidence that he owned any other house and lot in, 
nor was it so alleged. 

It ‘was contended that the defendant’s deed was void, for 
unéertainty in the description of the prémises, and that no ti- 
tle passed thereby, which was the only question debated be- 
tween the counsel of the parties. A verdict was, by consent, 
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rendered for the plaintiff, subject to the opinion of the Court 
on the question ‘of law raised in.the.case, with leave for him 
to set it aside and enter a nonsuit, in case he should be of 
opinion against the plaintiff. Subseqnently, un consideration 
of the (opera pamper pereapie 1 Pe: af 
pyres : 

Boyilen, for the plaintiff 

Crumpler, pI ap ce one 


Barn, I. We. aoe with his Honor whe tried the nd 
that the description of the house and lot contained in the deed, 
under which the defendant claimed, was sufficiently certain to 
identify and convey the property. The terms, “ my house 
and lot in the town of Jefferson,” if contained in.a will, would, 
undoubtedly be sufficient tp pass the testator’s house and lot, 
in the absence of any .proof to show that he had more than 


one. Thus, it was held in a strongly analagous.case, that a be- 
quest of ‘my twenty-five shares.of bank stock,” when the tes- 
tator had just that number of shares, was a specific legacy, 
while a designation of them.as simply “ twenty-five shares of 
stock,” without the prefix of the word “my” was a general 
legacy. Kinsey v. Rhine, 2 Ired. Rep., 192. If, then, such 
a description would be snfliciently: certain in a will, we can- 
not perceive any reason why it should not be so in a deed, as, 
in both instruments, the only requisite, as to the certainty of 
the thing described, is that there shall be no patent ambigui- 
ty in the description by which it is designated. 

A house and lot, or one house and lot in a particular town, 
would not do,.bécause too indefinite on the face of the instra- 
ment itself. See Plummer v. Owens, Busb. Eq., 254; dar 
dock vy. Anderson, 4 Jones’ Eq., 77. Bat “my house and 
lot,” imports a.particular house and lot, rendered certain by 
the description that it is one whieh belongs to me, and, upon 
the face of the instrument, is quite as definite as if it had been 
described asthe» honse and lot in which I now live, which is 
undoubtedly good. Where the deed or will does not itself 
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show that the grantor.or!devisor liad more than one: house 
and lot, it will’ not bepresumed that he had more than one, 
so that there is no ‘patent’ambiguity, and if it be shown-that 
he has more than one;:it must be.by extrinsic proof, and the 
case will then be one of a latent ambigaity, which may be ex- 
plained by similar proof. It is true, thatin the cassvofthe 
latter kind of ambiguity, the extrinsic proof may turn ont to 
be insufficient to remove the uncertainty thus raised, andthe 
grant or devise may fail on that account, but that is, very dif- 
ferent from the case of a patent ambiguity, which is always a 
question for. the court, and in which the court must see that 
the subject matter of the grant or devise is so, uncertain that 
there is nothing described to which any proof can apply.. ‘The 
case of Edmundson v.' Hooks, 11 Irved: Rep., 373, to which 
we have been referred: by the plaintiff’s'counsel, furnishes an 
apt illustration. In thatcase,it appeared that the sheriff held 
several executions against John Hooks and ‘others ;' one 
against John Hooks alone, and one against John Hooks and 
one Woodard. The sheriff’s deed recited allthese executions; 
alevy upon “the defendant’s lots at Nahanta depot;” asale; and 
thereupon conveyed “ the lots levied on ” to'the lessor of the 
plaintiff. The Court very properly held it to be a case of patent 
ambiguity, and that the description of the lotsintended to becon- 
veyed, was too uncertain to be good, »* Were the lotsthose of 
John Hooks alone, or one of the other defendant’s :in the: exe- 
eution, or were they the joint property of all?” There:was un- 
doubtedly an uncertainty .as to whose property the lots were, 
which was apparent upon the face of the-deed itself,and of 
course the court was obliged. to say that the description was 
void for the uncertainty. Had John Hooks been the only de- 
fendant.in the execution, then the description of “the defen- 
dant’s lots at Nahanta,” would have pointed to something 
definite, to wit: John Hook’s lots at that arent and the deci- 
sion nwoald have rear emaginren c eat 
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A codicil shotild be 80 construed as only to interfere with the dispositions 
made in the will, to the extent necessary to give full effect to the codicil. / 

Where, therefore, a testator gave, in the-body of his will, a fee simple in 
tract of land to A, and, by a codicil ordered the lamd to be sold by his ex- 
.ecutor, and the proceeds divided among other persons than A, it was Held 
that until the exercise of the power of sale by the executor, the legal estate 
remained in A, the legate, mentioned in the body of the will. 


Aocrton of trespass Q. C. F., tried. before Osnomxx, J., at 
the last Spring Term of Ashe Superior Court. 

Sidney Maxwell, by his last will and testament, duly’ exe- 
cuted and admitted to probate, devised the land, embracing 
the locus in guo and some personal property, tohis grand-son, 
Calvin J. Jenkins, in fall estate. Afterwards he made a codi- 
cil, in which he devised as follows: “And inasmuch as my 
grand-son, Oalvin J. Jenkins, has left me and no longer at- 
tends to my domestic concerns, * *. Ido, by this codicil, 
* * * direct that.all my lands, wherever situated, * * * 
heretofore devised and bequeathed to my grand-son, Calvin 
J. Jenkins, his heirs and assigns, also, all my stock, &c., be 
sold by my executor, to the highest bidder, and the. proceeds 
arising from the sale of said lands to be equally divided, share 
and share alike, between my wife, Catharine, and children, 
(mentioning six by name,) instead as heretofore directed.” 

The testator had also, by the body of his will, given land in 
fee to one of his sons, Larkin Maxwell, and by the same codi- 
cil, which is partly above recited, he. continues: ‘ Also that 
tract of land heretofore devised to my son; Larkin Maxwell, 
his heirs and. assigns, whereon he now resides, to be sold.as 
above mentioned, and ‘the proceeds to be equally divided, 
share and share alike, among my wife.and children as above 
mentioned, instead as'heretofore directed.” 

The plaintiff is one of the heirs-at-law of Sidney Maxwell, 
and the act complained of (cutting timber). was done on that 
part of the land devised in the body of the will to Calvin .J. 
Jenkins, between the death of Sidney Maxwell and the sale 





TROVE MRE 71800 


_- + 








of the premises by the executor—no being actually 
living off the land at‘thétinie. © “47> HL ae 

The defendant. pleaded a license, and proved that Sidney 
Maxwell in his life time, had. eee leave to cut 
timber on this land: 

“By consent of parties a verdict daa tehdéved for the plain- 
tiff for'a penny, subject to the opinion’ ofthe Court on the 
whole case, as to the plaintiff's right to recover, with author- 
ity to set aside the verdict and enter a nonsuit, if the Court 
Should be of opinion against'the plaintiff .. 

Afterwards théCourt gave pe emery the plant, and 
the defendént appealed. 


“ Lenowr, for. the plaintiff. eer 
“i OR for the defendant. mp ut 


‘'Pearséy;'O. J. The opti of hig Hour is ptedieated on on 
the idea that'the will’ was revoked dw toto, in respect to the 
farid ‘devised to Calvin ‘Jerkins by ‘the ‘eddicil. ‘Ifo; it fol- 
lowed, as the codjcil’ gives tothe execttér @ mere “ naked 
power to sell,” that the land descendeéd'to’ the heirsat-law as 
intestate property, stibject to be divested by thé exercise of 
the power of sale, and, consequently; one’of the heirs-at-law, 
there being no plea tt abatement; could maintain trespass 
against a wrong-doer, as the defendarit evidently was, (for the 
license to cut timber being merely gratuitous, terminated at the 
death of Sidney Maxwell,) for a trespass comimitted between the 
time ofthe death and the sale made by the executor.” So, the 
ase turns on thé question : was the "will ‘révoked é doto in 
respect to the land ‘déviséd'to Calvin Venkine# Or was the 
effect" of the “eodiell “onty*to' revoké thé will: sub modo, and 
féave the estate in Calvin Jenkins, stibject to be Wivented by 
‘the éxércisé of the’ power Of tale" 

Upon this question, the ‘opinion of ‘this (Gout! differs from 
that Of his Honor.” The defitiition and effect of a codicil, and 
the learning on the subject is s0'fally set out inan "filed 
at the Tast térth ih Raleigh, in the cate of Daltow vy.’ 5 fin 
Equity) that itis deemed tncecessary to enter wpow the subject 





IN TAH SUPREME COURT. 
Jenkins v. Maxwell. 








again. Suffice it, that the principle is settled, i. e., a codicil 
should be so ¢onstried'as only to interfere with the dispositions 
made in the will, to the extent necessary to give full effect to 
the codicil. In our.case, full effect is given to the codicil by 
allowing the land to pass to the devisee, subject to be divest- 
ed by the exercise of ‘the power of sale created by the codi- 
cil, and there ié no ‘otedsion, or necessity, for supposing the in« 
tention of the testator Was to revoke his will in toto, so far as 
this land was con¢érned, so as to let it descend to his heirs-at- 
law, as undisposed of property. 

The testator had changed his mind, and instead of giving 
the land and other property to Calvin ‘Jenkins, @dsolutely, by 
thé codi¢il he directs that it shall be sold by his executor, and 
the proceeds divided among particular persons; but what is 
there to sHow that‘he intended to die intestate as to his pro 
perty ? and that it should devolve on his heirs-at-law and next 
of kin, aecording to the statute of distributions, until the execu- 
tor should sell, and not pass to the devisee and legatee, Cal- 
vin Jenkins, during that interim? He gives a reason for 
changing his mind ‘and@"for not ‘making é absolute pift to 
Calvin Jehkins, as he had done by his will, all of which is 
comprised in the words, the property to be sold and the pro- 
ceeds to be diwided a8 above mentioned, instead as heretofore 
directed—that is, instead of being given to Calvin Jenkins 
absolutely : so, non seguitur, that it shall be intestate and un- 
disposed of during the interim. 

This conclusion is supported by the fact, that in the same 
codicil he directs a tract of land devised to his son, Larkin 
Maxwell, “ whereon he now resides,” to be sold “as above 
mentioned” and the proceeds divided “as above mentioned,” 
“instead as heretoforé directed,” and there is'no motive, or 
oteasion, or reason ‘for interfering with Larkin’s possession 
until the-power of'salé*should be exercised, whereby the title 
would be divested. » There is error, and on the case agreed 
thé judgment mast be'reversed, and judgment given for ~ 
defendant * edd ew baa jdecagius{ out sononwe oid 

Pit Otittans,) 2) mated o6 mor son Jadgment reversedoss 











Chair? Fees 4 A fatetes Wi ofaiadha sdf tadd “ti doin? Sa 
EDWIN C. BARTLETT to the use of J. Phillips v. JESSE YATES, et al. 


The parol assignment of a judgment constitutes the assignee an agent for the 
plaintiff, and a payment to such agent, is a discharge of the judgment. 


Sore Facts to revive a judgment, tried before; Oszorng, J., 
at the last Spring Term of Ashe Superior Court. 

Murchison held a note on defendant Yates,-for 
$133, and transferred the same by endorsement to the plain- 
tiff Bartlett, as the price of some lots in the town of Jefferson. 
Bartlett sued both Yates and Murchison, and obtained, in 
1852, the judgment, sought to be renewed by this sct fa.— 
Shortly after the rendition of this judgment, Bartlett and Mur- 
' chison reseinded the bargain as to the lots, and the plaintiff 
acknowledged the judgment satisfied to him by Murchison.— 
Plea, payment. 

The defendant offered a paper purporting to be a receipt 
from Murchison to Yates, dated 10th of August, 1856, in full 
satisfaction of the debt. The evidence was objected to and 
ruled out, for which the defendant excepted, 

Subsequently, to wit, in the fall of 1857, the judgment was 
transferred to Phillips, and there was evidence that about that 
time, Yates acknowledged that he owed the judgment. 

Verdict for the plaintiff. Judgment and appeal, 


Boyden and Crumpler, for the plaintiff. | 
Barber, for the defendant.. | & 


Bartze, J. The ground upon which the testimony, which 
was offered to prove a receipt in full of the judgment by 
Murchison, from the defendant Yates, in August, 1856, was 
rejected, is not stated, and we cannot perceive any good rea- 
‘son why it was not admissible. At that time, Murchison had 
become the equitableowner of the judgment, and as such, had 
the right to receive payment of. it. That he had become the 
equitable owner of the j nt, and had, thereby, acquired 
the right te have payment from the defendant, Yates, cannot 
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be qnestioned. He was.the payee.of, the note, and had pass- 
ed it to the plaintiff, Bartlett, by endorsement, as the price,of 
certain lots, which he had purchased from Bartlett, and when 
that trade was cancelled, Bartlett assigned to him by parol, 
the judgment which he had obtained ‘against both the maker 
and endorser of the note.. The assignment could not pass the 
legal title to the judgment, but, it is obvious, that in equity, 
Murchison was entitled to the benefit of it as against Yates. 
It is certain, then, that.a payment of it to him, by Yates, 
would be good, the equitable assignment haying, at least, the 
effect to constitute him the agent of the assignor to receive 
it. Why, then, could not such payment be alleged and prov- 
ed in bar of a recovery, either in an action of debt on the 
judgment, or, in a scire facias to revive it? In the present 
case, the alleged payment, of which proof was offered, was 
made more than twelve months before the judgment was as- 
signed to Phillips, for whosétse.the suit was brought. We 
think that the testimony was competent for the purpose for 
which it was offered, and that the, Court erred in rejecting it. 
The judgment must be reversed anda venire de novo awarded. 








a 


Per Ovrmm, Judgment reversed. 
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DAVID F. EDDLEMAN v. ANDREW CARPENTER. 


Where A conveyed to B a parcel of land, to which he had no title, but after- 
wards obtained a deed in fee for the same, and took actual possession of it 
which he held adversely to all the world for seven years, it was Held that 
the right which B had by estoppel to enter, was, tolled by this long pos- 
session of it under color of title. 


Tins -was'an action‘of rimarats, Q: O» F.jtried’before Man: 
ty, J., at the Fall‘ Term, 1858, of Gaston Superior Oourt. 
Peter Eddleman was the owner of a parcel of land on the: 
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west side of Leeper’s creek, (see diagram) which he, in 1932, 
conveyed to Jacob Forney, and he, in'1835, tothe defendant, 
Carpenter. These conveyances described the boundaries of 
the land as beginning at a point‘on the creek, marked ‘A, then 
running around and back to ‘the’ creek ‘at Y, “ thence to the 
beginning.” At the time.ofthese conveyances, in-1832, and 
1835, Peter Eddleman was not» the owner: of any portion of 
the land on the east side of Leeper’s creek, but in 1838, he ac- 
quired from one Abernathy a title to the whole of wer oe 


papery mie ne ny wi 














It was proved that after the titles to.¥orney and Carpenter, 
in 1882 and 1885, they respectively claimed and used the 
land only on the west side of the creek, and that Peter Eddle- 
man and the plaintiff, who claimed under him, as heir-at-law, 
had claimed and used the land on the east side of Leeper’s 
creck, from the date of the deed. in 1838, until 1856, when 
Carpenter entered and cut @ ditch from, A. to L, for whichthie 
suit is brought. -It.was proved further,onthe: part of,the 
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plaintiff, that Peter Eddleman’ had actually cleared the area, 
A, K, L, and he and the plaintiff; claiming under him, had 
cultivated it, and held it adversely’ to’ all others, for more 
than seven years, consecutively, before the entry of Carpenter 
in 1856. The defendant contended that the conveyances of 
1832 and 1835, embrace all the: lands on the west side of a 
straight line from A to Y, and althongh, at the time, no title 
passed to any land on the east side of the creek, because the 
vendor had no title to convey, yet, upon the acquisition of ti- 
tle, in 1838, it inured to the defendant’s benefit as to all that 
part between the creek and the straight line A, Y, and that 
Peter Eddleman, could not afterwards, by adverse possession, 
under said deed of 1838, obtain a title to the disputed portion. 
The Caart concurred with the defendant in his view of the 
construction of the conveyances of 1832 and 1835; and, far- 
thermore, was of opinion with him, that the title to the dispu- 
ted land was in the defendant’ by: estoppel, against Peter Ed- 
dleman and his heirs, after he acquired title in 1838. ' 
But, his Honor was further of opinion, that if Peter Eddle- 
man had occupied the disputed part for more than seven 
years, continuously, cultivating the same under a claim of 
right to the whole of the land on the east side, through his 
deed of 1838, he acquired a right by possession. - Instructions 
to this effect were delivered to the jury, and the defendant ex- 
cepted. 
Verdict for the plaintiff. Judgment and ary by the de- 
fendant. 


Boyden and Bynum, for fhe plaintiff. 
Lander and Avery, for the defendant. 


‘Pearson, ©. J. We concur with his Honor on both points 
presented : 

Ist. Theres riothing to control the-call of the deed execu-' 
ted by Peter Eddleman to Forney in 1832, and by Forney to 
Oarpenter in 1835, that is, “to a stake’on the bank of the 
creek,” “thence to the beginning,” which is a straight line, 
and includes the locus m quo, and does not run with the me- 
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anders of the creek; consequently, those deeds, (although such 
may not have been: the intention of the parties) included the 
bend of the creek, and made an estoppel'in respect to Peter 
Eddleman, although in 1832, he did: not:own the land. Af- 
terwards, in 1838, when: he acquired titie by the deed of Ab- 
ernathy to him, the “estoppel: was fed,” so.as by the act.ef 
lano to vest the title in Oarpenter, in thesame manner as if 
Eddleman had owned the land in 1832, 

2ndly. But there is no principle of law which sanvented 
him from afterwards divesting the:title of Carpenter, thus per- 
fected by estoppel, in the same way that any third person 
could have divested it, and acquired the title, that is, by adis- 
seisin, and twenty years adverse possession, during all which 
time he was exposed to the action of Carpenter; or, by a co- 
lor of title, and seven years.adverse possession, during which 
time he was in like manner exposed to the action of Carpen- 
ter; which, under our statutey would toll the right of entry, 
and ripen his color of| titlé into a good title; for, although he 
and all those claiming under him,were estopped in respect to 
Forney, and all claiming under him from denying, that in 1832, 
he owned the Jand in the bend of ‘the creek, and then passed 
the title to Forney; yet, he might. well be heard to say “ Lad- 
mit that I passed the land to you by my deed in 1832, but I - 
have since acquired a new title by means of a color of title 
and seven years adverse possession, and, although by aet of 
law, the title which I-aequired. from Abernathy, in 1838, in- 
ured to your benefit, and went to feed the estoppel, still his 
deed to me was color of title, and my adverse possession of 
the land under it for more than seven years, divested your ti- 
tle, and gave me a new and distinct title which, then, had no 
existence, and which} of course; I, did not profess to passito 
you by my deed of 1832. So, your right of entry has been 
tolled, and your title lost by matter ex. post facto.” . 

This conclusion is fully sustained by the cases of Johnson: ¥., 
Fatrlow 13 Ined. 845 Reynolds v.i Cathey, 5 Jones 437.— 
There is. noverronm: sioitive “2 diowined edd of cog v4 
Prep. Curiam, tor mob dae, mgt Tndgment-affirmedi:, 
















SARAH HEAD v. WILLIAM HEAD. 


A devise to the testator’s wife during her life, and then as follows: “It is 
my wish, my son W. should live with his mother, and after her death, then 
the part of my land above described, to belong to my son W. and his heirs 
for ever,” was Held not to convey any present estate in the land to W. 

Where onc occupied land and claimed the right todo so during such occupan- 
pancy, and when the possession was demanded, set up claim to the pre- 
mises, it was eld that he could not be permitted to insist on the privi- 
leges of a tenant from year to year. 


Action of EsecrMENT, tried before Ossorne, J., at the last 
Spring Term of Alexander Superior Court. ' 

The lessor of the plaintiff claimed title to the land in con- 
troversy, under the will of her husband, James Head, of 
which the following is the only clause material to be recited : 
“] will that my beloved wife, Sally, shall have the part of 
the land on which I live, being the part that formerly belong- 
ed to Arnold Bruce, and which I purchased from John 
Bowles, dnring her natural life or widowhood. It is my wish 
and will, that my son, William, should live with his mother, 
and after her death or marriage, then the part of the land above 
described, to belong to my son William and his heirs for- 
ever.” 

The defendant was living in the dwelling-house with his 
mother at his father’s death, and continued so to reside after 
that event. After this, he married and built him a dwelling 
on a part of the land described in the above recited clause, 
and had resided there a year or more before this suit was 
brought. A demand was made of the defendant for the pos- 
session of the premises two months before action brought, 
to which he replied, that “he had lived there, and intended 
to live there as long as he pleased; and that he had a right 
to be there.” 

The defendant proved that after this suit was brought, he 
delivered plaintiff some corn, and that, ‘at one time, before 
the commencement of’ the suit, he and his wife were seen 
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husking corn in the yard of the plaintiff’s lessor, and from 
this evidence, he contended that he was a tenant from year to 
year, and entitled to six months notice to quit, and requested 
the Court so to instruct the jury. His Honor declined giving 
the instruction asked, but told the jury, that if they believed 
this evidence, the plaintiff was entitled to their verdict. The 
defendant’s counsel excepted. 

Verdict for plaintiff. Judgment and appeal by defendant. 


No counsel appeared for the plaintiff in this Court. 
M. L. McCorkle and W. P. Caldwell, for the defendant. 


Pearson, C. J. Under the will of his father no legal right 
to the land ‘is given to the defendant, and we feel at liberty 
to say no right in rem is given, either at Law or in Equity. 
So the defendant has no ground to stand on and must appeal 
to his mother’s sense of justice in regard to the imperfect right 
growing out of the will, in which the testator expresses a wish 
that his “son, William, should live with his mother.” Which 
expression implies much, taking into consideration the con- 
nection of the parties, but does not confer any right which 
can be enforced in a court of law, or which authorises the de- 
fendant to refuse to give up possession of the part of the land 
for which he is sued. 

The ground taken by the counsel of the defendant, that he 
had become a tenant “from year to to year,” and was enti- 
tled to sia months notice to quit, before he could be sued ip 
ejectment, cannot avail him, because he disavowed the rela- 
tion of “landlord and tenant,” not only at the time when he 
built the house and set up exclusive claim to the part he was 
cultivating, but also at the time of the demand, and one is 
not allowed to blow hot and cold in the same breath ; i, e., if 
he disallows the relation, he cannot afterwards claim the pri- 
vileges of a tenant. 

The evidence in respect to some corn, which the defendant 
delivered to the plaintiff’s lessor, (on what account does not 
appear,).and that he and his wife husked some, was not s0 


















connected with the relation of the parties as to be ermeers to 
any weight. * There i is no error. 


ad 


Prr Cunsame Judgment aflirmed, 








J. M. WRIGHT ». J. & E. B. STOWE. 


This Court cannot proceed to judgment without an inspection of the whole 
record. Where, therefore, in a proceeding to recover damages for ponding 
water back on plaintift’s land, by agreement of counsel, only so much of 
the record was sent up as was “necessary to present the points in issue,” 
this Court refused to give judgment. 


Tuts was a proceeding by a petition to recover damages for 
overflowing plaintiff’s land, tried before Hxaru, J. 

The jury gave for several successive years less than $5.00, 
whereupon the Judge ordered that no more costs than dam- 
ages, should be recovered, from which the plaintiff appealed to 
this Court. 

In the Court below, it was agreed by the counsel on both 
sides, that “the clerk need not copy the whole record in this 
case, but only enough to present the points in issue,” and he 
did not make a full record, but only sent a representation of 
the substance of the petition, &c., and a brief history of the 
trial. 


Boyden and Bynum, for the plaintiff. 
Thompson, Lander, Avery and MeCorkle for the defendant. 


Pearson, C. J. There is no error in the order made in the 
Court below, on the question: of costs. The provision of the 
statute is in express terms, and the order is in pursuance there- 
to. So, we presume, the appeal was taken in this ease, as has 
been done in many other cases of appeal to the: Morganton 
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Term, whichis only.held onee wentennie for the sake of 
delay. Ke | ros y ete 

The final judgment which this Court i is authorised to ren- 
der in “civil cases,” is to be made “on inspection of ‘the 
whole record.” The transcript filed, does not purport to set 
out the whole record, “but only enough to present the points 
in issue.” 

This short hand way of getting the opinion of the Supreme 
Court, on a point of law, without much expense to either par- 
ty, cannot be tolerated ; and as the whole record is not before 
us, We can give no judgment until a full exemplification of 
the record is filed. 

















Per Curiam, ' Judgment affirmed: 











H. L. F. HENDERSON v. DAVID. CROUSE. 






Declarations of a slave that he i is suffering from pain and disease, are admis- 
sible evidence. 

Where a party became interested in a covenant of warranty of a slave, by 
purchasing an interest in the slave, and had such interest at the time the 
suit was brought, but sold it to.the plaintiff previously to the examination, 
it was Held that he was competent as a witness for the plaintiff. 

It is certainly not error, as a general proposition, for a Judge to say that pos- 

itive testimony is entitled to more weight than negative. 













Acrion on the cass, on a warranty of the soundness of a 
slave, tried before Hears, J., at the last Fall Term of Lin- 
coln Superior Court. 

To prove that the slave in question was andedid at the time 
of the warranty, (June, 1858,) the plaintiff offered evidenée 
of the acts and declarations of the slave before, at, and after 
the sale, which, if “believed, ee ee eae ae 








Henderson v. Crouse. 


The ant’s counsel objected to these declarations as 
original e of unsoundness; he contended that an- 
soundness must first be shown by evidence aliunde, and the 
slave’s declarations then became evidence as to the extent of 
the ailment and in no otherwise. The presiding Judge over- 
ruled the objection, and defendant excepted. 

The plaintiff offered the doposition of one Henderson, to 
show that the slave was unsound on the day of the sale. In 
the deposition, the defendant interrogated fhe witness as to 
whether he had any interest in the slave, to which he answer- 
ed, that at the time the suit was brought, he in part owned 
the said slave, but that prior to giving his deposition he had 
sold his interest to the plaintiff, and at that time had no in- 
terest in him whatever. The deposition was admitted, and 
the defendant again excepted. 

The Judge, in his instructions to the jury, stated that the 
plaintiff had adduced evidence, going to show that the slave 
had been seen limping on crutches, and was heard to com- 
plain while so on crutches and limping, and at other times, of 
pains in his limbs; that this.evidence was, in its nature, posi- 
tive; while the defendant had introduced many witnesses, 
who knew the slave, and who swore that they considered him 
sound and healthy, and had never seen him, or knowm him to 
be on crutches or to limp, or to be sick, unhealthy or unsound ; 
that this was negative in its character, and that positive testi- 
mony was entitled to more weight than negative. The de- 
fendant again excepted. 

Verdict for the plaintiff. Judgment and appeal by the de- 
fendant. 








Lander and Avery, for the plaintiff. 
Gaither, for the defendant. 


Many, J. Three exceptions were taken on the trial below, 
to the ruling of the Court, no one of which, we think, is sus- 
tainable. Declarations of a slave that he is suffering. from 
pain and disease are admissible according to a well establish- 
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ed rule in this State. They have been assimilated to the na- 
tural cries of distress which proceed from animals when in 
pain. Both are considered as evidential facts of greater or 
less weight according to circumstances. Such matters of evi- 
dence would be greatly strengthened by corresponding exter- 
nal appearances, but are not dependent upon them. It is the 
privilege of the jury to have them_and weigh them. The last 
case that has been before the Court in which this doctrine is 
propounded, is Wallace v. McIntosh, 4 Jones 434, where}the 
previous cases are fully referred to and commented upon.— 
The point in regard to the interest of the witness, is clear. 
The interest which renders a witness incompetent, is one in the 
result of the suit. The case states the witness had an interest 
at the time of bringing the suit, but none at the time of 
the trial. And this is conclusive of the question of compe- 
tency. It is not stated that witness was interested in the ori- 
ginal purchase, and we take it for granted he was not. The 
subsequent purchase of an interest in the slave gave him an 
interest in the covenant of warranty. Such a covenant is en- 
tirely personal, and does not attach to, and follow the slave in 
the hands of a subsequent owner, giving him a right of action 
upon it. The instructions of the Court as to the relative 
weight of positive and negative testimony, is far from error. 
The rule as laid down, has been long established and follow- 
ed; that there is a difference, and that the positive is entitled 
to more weight than the negative, is not only an accepted le- 
gal maxim, but is founded, as we think, in truth and justice. 
The amount of difference, the Court did not undertake to de- 
cide, and could not, as it was a question for the jury. In all 
cases, the force of testimony, whether positive or negative, 
must depend upon a variety of collateral facts and circum- 
stances. For instance, the force of negative testimony must, 
manifestly, depend upon the opportunities of observation af- 
forded to the witness. These opportunities might be so favor- 
able and frequent, as to approach in weight to a positive state- 
ment; yet, we take it, when the positive is in conflict with 
negative, under any ordinary circumstances, the witnesses be- 
19 
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Long v. Weaver. 





ing equally credible, the former should preponderate. Ne- 
gative, assuredly, may be accumulated from different quar- 
ters, and under circumstances countervail entirely positive 
testimony, but this is not the question. The question made, 
is, whether it be correct to declare, as a naked preposition of 
law, stripped of matter that may affect the weight of either, 
that positive testimony is entitled to more weight than nega- 
tive. There is no error, and the judgment is, therefore, af- 
firmed. 


Per Curiam, Judgment affirmed. 








W. W. AND THOMAS LONG, Trustees, v. GEORGE W. WEAVER. 


It was held to be error to admit parol evidence to impeach an entry of a ma- 
gistrate, allowing ten days for a party to give security for an appeal from 
his judgment, showing that such entry was made without an affidavit, that 
he was then unprepared with security. 


Tus was an appeal from a justice’s judgment, which came 
before Hearn, J., upon a motion to dismiss. 

The proceedings of the magistrate showed a regular judg- 
ment against the plaintiff, an entry below such judgment, 
that the plaintiff prayed an appeal to the Superior Court, and 
craved ten days to give security, and a regular appeal on secu- 
rity given within the ten days. The defendant moved, in the 
Superior Court, to dismiss the appeal, on the ground, that 
when the above entry was made, no affidavit was made by 
the plaintiff, that he was not then prepared with his security. 

The defendant then introduced the justice of the peace, be- 
fore whom the warrant was tried, who stated that the plain- 
tiff and defendant were both present at the trial; that when 
the ten days were asked for by the plaintiff, nothing was said 
by him, or either party, about an affidavit, and that he did 
not himself know that an affidavit was required by law; that 
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the defendant said nothing about it. This evidence was ob- 

jected to by the plaintiff, but admitted by the Court. 
Whereupon his Honor dismissed the appeal, and the plain- 

tiff appealed. 











W. P. Caldwell, for the plaintiff. 
Barber, for the defendant. 










Manty, J. The proceedings by which this case was car- 
ried into the Superior Court from the justice’s judgment, ap- 
peared upon their face to have been regular. It is only 
through the oral testimony, derived from the justice himself, 
that we learn there was no affidavit made by the appellant 
to obtain time to put in security for the appeal. The resort 
to such testimony to impeach the justice’s proceedings in re- 
spect to a matter of that kind, we think, is irregular. Proof 
dehors the proceedings as recorded, may be introduced to 
contest the genuineness of the justice’s signature—to show an 
interpolation or forgery, or to show that it was done by the 
justice out of his county, where he had no jurisdiction, but it 
is inadmissible, we take it, to destroy the effect of the justice’s 
conclusions and judgment, by showing that some formality, 
prescribed by law, has not been complied with, as upon a 
question of judgment or no judgment, that the witnesses were 
not sworn, or upon a question of time to appeal, that no affi- 
davit was exacted. 

This is in accordance with, and uot opposed to, the princi- 
ple laid down in the case of Carroll v. McGee, 3 Ire. 13, 
in which a well established. principle is reaffirmed : that pro- 
ceedings before a single justice, are not records proper, prov- 
ing themselves upon production, but lke records in the con- 
clusiveness of their effects upon the parties. 

Omnia presumuntur rite esse acta, all things are presumed 
to be done rightly in judicial proceedings, if there be nothing 
apparent upon the recorded matter to show the contrary. 
This presumption is not one of fact to be rebutted by oral 
proofs, but is one of daw, and conclusive upon the parties. 
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Long v. Weaver. 





Any other rule, it seems to us, would cause the proceedings 
of our justices’ courts to be as unstable as the varying memo- 
ries of men. We conclude, therefore, it was erroneous to go 
behind the judgment of the justice, upon the matter of plain- 
tiff’s right of appeal, and show by oral testimony that some- 
thing was not done, which ought to have been done, to justify 
that judgment. There is nothing on the face of the papers 
to show the conclusions of the magistrate erroneous, or that 
they were based upon defective or improper proof, and nei- 
ther the justice himself, nor any one else, can be heard, in 
that condition of the recorded evidence, to impeach the con- 
clusions therein stated 

This opinion must be certified to the Superior Court of Ire- 
dell, to the end that the judgment, dismissing the appeal, 
may be reversed, and the case proceeded in according to law. 


Per Curiam, Judgment reversed. 
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C. W. HAMMERSKOLD v. WILLIAM E. ROSE. 


The principle of the common law, that a suitor, while going to, remaining at, 
and returning home from Court, is exempted from arrest, is in force in this 
State. 









Morton to cancel a bail-bond, discharge the bail and dis- 
miss the suit, heard before Hearn, J., at the Fall Term, 1859, 
of Lincoln Superior Court. 

The plaintiff had sued the defendant to Catawba Superior 
Court and recovered a judgment at the Fall Term, 1859, of 
that Court. During the continuance of that term, the plain- 
tiff caused the writ, in this case, to be issued, and the defend- 
ant, on his way to his home in Yorkville, South Carolina, was 
arrested thereon, and the bail-bond, which is returned to this 
term, was taken. 

The defendant moved to have the bail-bond cancelled and 
the suit dismissed. 

The Court sustained the motion, and the plaintiff appealed. 

















Boyden, Lander and Avery, for the plaintiff. 
No counsel appeared for the defendant in this Court. 






Pearson, O. J. We can see no ground to support the po- 
sition that the principle of the’common law, by which a suitor, 
while going to, remaining at, and returning from Court, is 
exempted[from arrest, is not in force in this State. 
The’suggestion that our statutes, which, im express terms, 
exempt witnesses from arrest, have the effect, by implication, 
to abrogate the rule of the common law in regard to switore, 
has no force. Those statutes were passed in order to regulate 
the mileage, which witnesses were entitled to charge, and to 
embrace within the principle of the common law, witnesses, 
who were required to attend before arbitrators and commis- 
sioners to take depositions, for the protection of whom, the 
principle of the common law was extended, and the general 















IN THE SUPREME COURT. 





Hammerskold v. Rose. 








expression, which embraces all witnesses, so far from showing 
an intention to abrogate the common law in regard to suit- 
ors, if implication could be resorted to, shows an intention to 
extend, instead of abrogating the principle which had been 
adopted at the common law, in reference to all persons, whose 
presence was required at Court. There is no error. 


Per Curiam, Judgment affirmed. 
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TO THE PRINCIPAL MATTERS 


OF 


VOL. 7, JONES’ LAW. 


ABATEMENT OF SUIT. 

Where an action was brought against the administrator of a clerk, on his 
official bond, for the penalty of $200, for issuing a writ without requiring 
security to the prosecution bond, it was Held that the right to sue for 
the penalty abated at the death of the clerk. Fite v. Lander, 247. 


ABATEMENT—PLEA IN. 
Vide Arracument, 2, 3; Practice, 3. 


ABANDONMENT OF POSSESSION. 
The abandonment of the premises by a tenant non animo revertendi, retnits 
the landlord to the possession, and he may defend it against all intrusion. 
Torrans v. Stricklin, 50. 


ABANDONMENT OF CONTRACT. 

1. Where a party had agreed to deliver a certain quantity of pork, and 
having delivered a part, refused to deliver the balance, it was Held that 
he could not recover for the part delivered. Dula v. Cowles, 290. 

2. What amounts to an abandonment of a contraet, so as to enable the op- 
posite party to sue on the common counts in assumpsit for the value of a 
part performance, is a matter of law to be determined by the Court, and 
it is error to leave it to the jury. bid. 


ACTION FOR DECEIT. 

In an action for a deceit in the sale of a horse, where it appeared that the 
animal sold was affected with spavin, and slightly lame from that cause, 
and that there was a knot on the leg affected, which could be plainly 
seen, but the plaintiff took the nag without seeing it in motion, it was 
Held that the defect being patent, and there being no evidence of any 
art to withdraw plaintiff's attention, he could not recover. Lawson v. 


Baer, 461. 
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ADVERSE POSSESSION. 

1. If one enter into the adverse possession of a tract of land, and hold it for 
more than three years, he cannot be made liable in an action of trespass 
until the owner is restored to the possession by an action of ejectment, 
which must be brought within twenty years, to avoid the claim arising 
from presumption. McMillan v. Turner, 435. 

2. Except in the case of lapped lands, wherever the title is shown to be 
out of the State, an adverse possession of a part of a tract of land with 
a verbal claim to the whole, though without color of title, will extend 
the possession to the whole tract, provided, the true owner is not in pos- 
session. Ibid. 

. The non-age and coverture of a feme cestui qui trust, cannot have the 
effect of preventing an adverse possession for seven years under color of 
title, from ripening into a good title. Wellborn v. Finley, 228. 

. Where A mortgaged his land for a term of years, and then assigned the 
equity of redemption, and the mortgagee permitted an adverse claim un- 
der color of title to ripen into a good title by adverse possession, it was 
Held that the assignee, on the payment of the purchase-money, and a 
reconveyance of the term, was barred of his entry until after the expira- 
tion of the term. bid. 

Vide Easement—Trover, 2. 


ADMINISTRATION—WRONGFULLY GRANTED, 


Vide Necuicence, 5. 


ADMINISTRATOR. 
_ Vide Rerarner. 


ADMINISTRATOR'S BOND. 
It is not necessary for a creditor of an estate, to obtain a judgment against 
the administrator alone, before bringing an action on the administrator's 
bond for the debt. Strickland v. Murphy, 242. 


ADMINISTRATOR—SUIT BY 
An action will not lie against an executor of an administrator for a demand 
against the estate of the latter’s intestate; but administration de bonis 
non must be taken in order to reach such estate. Duke v. Ferrebee, 10. 


ADMINISTRATOR NOT LIABLE FOR ALLOWANCE IN BASTARDY. 
Vide Bastarpy, 1. 


ADJUTANT GENERAL. 

The only effect of the act of 1858, chapter 22, repealing so much of sec- 
tion 9th, chap. 70th, Rev. Code, as relates to the appointment and salary 
of the Adjutant General, is to take from the Governor the right to fill fu- 
ture vacancies in that office, and to revest it in the Legislature, and to 
leave the salary to be paid semi-annually as provided by Rev. Code, 
chap. 102, section 2nd. Cotten v. Ellis, 545. 
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AGENCY. 

1. What was said by defendant to one who was sent by him, not as an 
agent to contract, but merely as a messenger to call in the plaintiff, that 
defendant might close a bargaia then being negotiated between them, is 
not competent evidence of the contract’entered into by the parties. 
Purcell vy. Long, 102. 

2. The parol assignment of a judgment constitutes the assignee an agent for 
the plaintiff, and a payment to such agent, is a discharge of the judgment. 
Bartlett v. Yates, 615. 


AMENDMENT. 

Petitions to lay out roads, are within the meaning of the 1st section of the 
3d chapter of the Revised Code, authorising the courts to amend plead- 
ings, &c., in “any action,” at any time before judgment. Pridgen v. 
Anders, 257. 

Vide Enquiry as To Damaces. 


APPEAL. 

1. In all cases of habeas corpus before any judge or court, where the con- 
test is in respect to the custody of minor children, gither party may ap- 
peal. Musgrove v. Kornegay, 71. 

2. Where a judgment, bearing a certain date, was signed by one justice, 
and at the foot of the judgment there was a grant of an appeal, bearing 
no date, but signed by a different justice, it was Held that this afforded 
no ground for presuming that the judgment and appeal were parts of 
different transactions, and at different times. McMillan v. Davis, 218. 

3. Where an appeal from a justice’s judgment had pended fot several terms 
in the county court, before a motion to dismiss, for irregularity in taking 
the appeal, was made, and had afterwards pended several terms in the 
superior court before the like motion was made, it was Held to have 
been such an acquiestence as waived the irregularity, and that the mo- 
tion was properly refused. Ibid. 


. Where a plaintiff, in a warrant, failed to appeal on a judgment rendered 
against him before a justice, at the rendition of such a judgment, or to 
make application for time to appeal, but appealed several days afterwards, 
it was held that a motion to dismiss the appeal at the second term after 
it was returned io the Court, was in apt time. Council v. Monroe, 396. 

5. The commissioners ordered under the Act. Rev. Code, chap. 40, (on the 
subject of drainage) constitute a separate and distinct tribunal, and an 
appeal (generally) from the county to the superior court, is not an appeal 
from the report of such commissioners so as to vacate it. Skinner v. 
Nixon, 342. * 

6. A right of appeal exists under the statute, in the case of a petition for a 

~cart-way. Burden v. Harman, 354. 

7. This court cannot proceed to judgment without an inspection of the 
whole record. Where, therefore, in a proceeding to recover damages for 
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ponding water back on plaintiffs land, by agreement of counsel; only so 
much of the record was sent up as was “ necessary to present the points 
in issue,” this court refused to give judgment. Wright v. Stowe, 622. 

Vide Recorp, DIMINUTION OF,.BY ConsENT. Practice 3, 4; WAIVER oF 
InrecuLariry, 1. 


APPRENTICE. 

1. A father cannot bind his child an apprentice when. under the age of 
twelve years, and even when past that age, it can only be done by deed 
executed jointly by the father and child. Musgrove v. Kornegay, 71. 

2. Where a child, over twelve years of age, has been illegally detained as 
an apprentice, under a deed made by the father alone, the proper order 
upon a habeus corpus, is that the infant be discharged to go where he 
pleases. Where the infant is under the age of twelve, the order is that 
he be restored to the father. bid. 


ARBITRAMENT. 

1. Where A and B entered into bond to abide by and perform the award 
of arbitrators, chosen to deeide certain matters m controversy between 
them respecting the cleaning out of a canal, and the arbitrators awarded 
that A “should pay one-sixth part of the expense of cleaning out ” said 
canal, it was Held that A’s liability did not extend to the expense of 
deepening the canal. Noble v. Wiggins, 535. 


. Upon an arbitrament and award, a claim, which was entertained and 
preferred in good faith, though not strictly allowable in law or equity. 
was Held to be a good foundation for an award, and recoverable in an 
action of assumpsit on such award. Parrish vy. Strickland, 504.. 


ARREST. 
Vide Surror’s ProrgecTiON FROM ARREST. 


ARSON. 
1. In an indictment for Arson, under the 2nd section of the 34th chapter of 


the Revised Code, it was Held that a house built for, and at one time 
occupied as, a dwelling house, but untenanted at the time of the burning, 
was not within the meaning of that act. State v. Clark, 167. 

2. Where, upon a charge for arson, a special verdict was rendered, finding 
that the defendant did wilfully and maliciously burn a dwelling-house, 
which was at the time uninhabited, it was Held that the court might 
proceed to judgment as for a misdemeanor, under the 103d section of the 
34th chapter of the Revised Code. bid. 


ASSENT OF AN EXECUTOR. 

1. There is nothing in the statute (Rev. Code, ch. 119, s sec. 29) providing 
for a child, born after the will of his parent was made, which forms an 
exception to the rule of law, that an assent by an executor to the life- 
tenant, is an assent to those in remainder. Windley v. Gaylord, 55. 
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‘2. The assent of an executor to a life-tenant, generally, leaves nothing that 
can vest in an administrator de bonis non of the testator. bid. 

3. A bequest cannot, in law, have the effect of confirming a parol gift of a 
slave, so-as to vest the title in the donee, independently of the assent of 
the executor. Wooten-v. Jarman, 238. 

4. The allotment of slaves, under a bequest to an executor, with power to 
derogate from his estate and allot them among certain persons, (testa- 
tor’s children) is, in substance, but the performance of his duty, as exec- 
utor, in assenting to and delivering over legacies, and need not be in 
writing. Griffith v. Reseborough, 520. 

5. Where an executor passed certain slaves to a legatee under a power to 
that effect, conferred by the will, and afterwards a written memorial was 
made as to some of the slaves, which was signed by the parties, it was 
held not to conflict with such writing, to show the delivery of others of 
the slaves, by the exeoutor, under the same authority, contained in the 
will, and to go inte the whole history of the transaction. J bid. 


ASSETS. 


Vide Lanp sop By orprR-or Court. 


ASSIGNMENT OF DOWER. 
Where a widow, being under age, and having no guardian, dissented from 


her husband’s will in person, in open court, and on a petition, dower was 
assigned to her by a decree of the proper court, it was held that, though 
the dissent was made erroneously, yet, dower having been assigned by 
the judgment of a court of competent jurisdiction, her right to it could 
not be impeached in an action of ejectment, brought by her, for its re- 
covery. Cheshire v. McCoy, 376. 


ASSIGNMENT OF A JUDGMENT. 

‘Where money was paid by a surety to the plaintiff in an execution, on an 
understanding that the judgment was to be assigned toa third person, 
for the benefit of the surety, and such assignment was subsequently made, 
it was held that this was not a payment of the judgdment, but that it 
might be enforced against the principal, in the name of the plaintiff, for 
the benefit of the sureties. Barringer v. Boyden, 187. 

“Vide Acency. , 


ASSUMPSIT. 
Vide Warver or Tort. 


ATTACHMENT. 

1. Where one contracted with a dentist for a set of artificial teeth for his 
wife, and paid him the full consideration, and the husband afterwards 
absconded, it was held that the dentist was not liable, as garnishee, to a 
creditor for the value of the teeth. Cherry v. Hooper, 82. 

2. Attachments for deht. issued without bond and affidavit taken and re- 
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turned according to the statute, cannot be dismissed on motion, but the 
objection must be by plea in abatement. vans v. Andrews, 117. 
Yote—It is different with regard to attachments for damages. bid. 

3. A motion to quash an. attachment, because it is nut averred ir the fac 
of the proceedings that the plaintiff is a resident of this State, must be 
supported by an affidavit asserting that fact. bid. 

4. In an attachment for debt, objections to the sufliciency of the affidavit 
or bond, can only be takeu by a plea in abatement. Cherry v. Nelson 
141. 

5. An attachment under the 7th chapter, Ist section, of the Revised Code, 
may be issued by a elerk of a county or superior court. bid. 

6. It is not according to the course of a court of law, nor is there any au- 
thority given by statute, for the plaintiff in a junior attachment to be al- 
lowed to intervene in an attachment of éarlier date for the purpose of 
contesting the existence and validity of the debt therein. sued for. Bani 
of Fayetteville v. Spurling, 398. 


ATTORNEY AND CLIENT. 
Vide ConFIDENTIAL RELATIONS. 


AUTHORITY TO SELL. 
A naked authority to sell, conferred by will on an executor, who was also 
appointed guardian, both of which offices were renounced, and the pow- 


er not exercised, was held not to enlarge a life-estate given to the ward 
into a fee, so as to enable him, or any other person, to convey a fee 
Sawyer v. Dozier, 7. 


BAIL. 
Vide Jurispiction or Supreme Cours, &c. 


BAIL—SURRENDER BY. 

Where a prisoner was brought into open court by his bail, and it was an- 
nounced, publicly, that he was surrendered, but he was unknown to the 
sheriff, to the plaintiff, and to the plaintiff’s counsel, and a stranger to all 
present, except to the bail and the presiding Judge, and upon being or- 
dered in custody, fled from the court room and escaped, without having 
been in the custody of the sheriff, it was held that these facts did not 
amount to a valid surrender, although so adjudged by the Court, then 
present, and a record to that effect made by it. Rewntree v. Waddill, 
309. 


BASTARDY. 

1. Proceedings in bastardy cannot be instituted against the personal repre- 
sentative of the putative father, in order to subject his estate to the main- 
tenance of the child. Clements v. Durham, 100. 

2. On an issue made up to try the paternity of a bastard child, the defend- 
ant has a right to show that the child does not resemble him. 

Vide Forrerrcre BY WITNESS. 








BILL IN EQUITY AS TO WASTE. 


BOND OF SUPERINTENDENT OF COMMON SCHOOLS. 





BOND—EVIDENCE TO IMPUGN. 





BOND OF CONSTABLE. 





BOUNDARY. 
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Vide Waste. 


1. Where one was superintendant of common schools for several consecu- 
tive years, giving bond fot each year, and then gave a bond for 1853, it 
was held that all the amount that had come to his hands, that-he could 
not show had been misapplied or wasted in the previous years, was re- 
coverable on the last bond. Snuggs v. Stone, 382. 

2. Where a superintendant gave a bond for a given year, and continued in 
office for several years afterwards, without giving bond for the subsequent 
years, it was held that by force of the acts of 1844 and 1848, he and his 
sureties were liable on the last bond given, for school money received by 
him in the succeeding years, and not accounted for. bid. 


On a bond, payable twelve months after date, expressed to be for the hire 
of a slave for a year, the plaintiff is entitled to recover, notwithstanding 
the fact, that the plaintiff got possession of the slave and detained him 
against the wishes of the hirer before the year was out. Hurdle v. Rich- 
ardson, 16. 

Vide Partners, 2; Parment—errect or; Sicnatvre To A Bonp. 


Where a bond, in the form of a constables bond, recited that the principal 
obligor had been appointed a constable by the county Court, and the 
bond was payable to the Governor of the State, but regular in other re- 
spects, and the reputed constable acted notoriously in that capacity, it 
was held that the bond might be sued on as a common law bond, al- 
though the record of the county Court was silent as to the appointment 
and qualification of the obligor as constable. Reid v. Humphreys, 258. 





1. Where a deed called for a stone, and in the designated course, pointers 
corresponding in age with the deed, were found around a spot, (no stone 
being there) and a marked line of trees was also found, corresponding in 
age with the deed, and corresponding with the next course, called for, 
and leading from the spot, so designated by the pointers, ft was held that 
the deed should be construed as if it read, “a stone marked as a corner 
by pointers,” and such point was to be gone to, irrespective of distance. 
Safret v. Hartman, 199. 

. Where the first line, running from an admitted beginning corner, is es- 
tablished, and there is a line of marked trees corresponding in age with 
the deed, and with the course called for, running to the third corner, 
which is established, the second corner may be fixed by reversing the se- 
cond line, and the point of intersection of the latter line with the former, 

will be adopted irrespective of course and distance. bid. 
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3. Where the evidence, as to the identity of a line belonging to another 
tract, called for in a deed, is unsatisfactory, and to reach it, requires a 
great departure from the course and distance, it was held to be error to 
instruct the jury, that the course and distance had to be abandoned, and 
that the line was called for and must be run to. Rodman v. Gaylord, 
262. 

. The running and marking a line in 1825, by a surveyor, (though now 
dead,) under a deed made in 1782, is not proof of the true position of 
that line, nor is it evidence of what the variation of the compass. was be- 
tween 1782 and 1856. bid. 

5. A call, from the mouth of a swamp, down a swash, to the mouth of an- 
other swamp, was held to mean a straight line from one point to the 
other, through the swash. Burnett v. ‘Thompson, 407. 

}. Where one of the calls of a grant was'for the head of a certain creek, it 
was held competent to show, by parol evidence, where the head of this 
creek was. Waters v. Simmons, 541. 

7. Where a deed called for “an old line down a bottom to a given point,” 
and there was no evidence as to the old line, but there was conflicting 
evidence as to two bottoms extending from the point reached to the one 
aimed at, it was held not to be error for the Judge to ‘eave it to the jury 
to determine which of the two bottoms was the one called for. Hill v. 
Mason, 551. 

. Where course and distance called for in a grant, are proposed to be con- 
trolled by the proof of marked trees or natural objects, actually run to 
and marked on the occasion of the original survey, it was held that the 
substituted description ought to be sufficiently certain of itself to identify 
the land. Addington v. Jones, 582. 

. Surveys made on the occasion of bringing into market the Cherokee 
lands, and filed in the office of the Secretary of State, but which are with- 
out system, certainty, or consistency, were held not to be sufficient to 
over-rule the calls of a grant as to course and distance. Ibid. 

10. A survey made of Cherokee lands, at the instance of an individual, inde- 
pendently of the action of the Commissioners entrusted with the survey 
and sale of these lands, was held not to be sufficient to control or contra- 
dict the calls of a grant, as to course and distance. bid. 

11. In ascertaining the boundaries of a tract of land, one kind of natural ob- 
jects called for, is not, asa matter of law, entitled to more respect or of 
more importance than another. Patton v. Alexander, 603. 

12. The intentions of a grantor in describing a corner or line, cannot be set 
up by parol in contravention of the plain terms of a deed. bid. 

Vide Evipence, 1. 

BURGLARY. 

An entry, at night, through a chimney, into a log cabin, in which the pros- 
ecutrix dwelt, and stealing goods therein, will constitute burglary, al- 
though the chimney, made of logs and sticks, may be in a state of decay, 
and not more than five and a half feet high. State v. Willis, 190. 











BY-LAWS. 
Vide Notice or Loss, 1, 2. 










CART-WAY. 
In ordering the laying out of a cart-way, it is the duty of the Court, in its 
judgment, to fix both the termini of such way. Burden v. Harman, 354. +: 


Vide Appeat, 6. 


CHILD BY A SECOND HUSBAND. 
Vide ConstrucTION OF A WILL. 










CHILDREN BORN AFTER MAKING WIDL. 
Vide Assent or Execvror, 1. 







CHIMNEY—BREAKING THROUGH. 
Vide Bure iary. 







CHOSE IN ACTION. 
Vide Insotvent, 1. 











CLERK’S BOND. 
1. The only remedy given by our act of Assembly, to-one, against a clerk 
who has issued a writ against ‘him, without requiring seeurity to the 
prosecution bond, is the penalty-of two hundred dollars, given by the 
42d section of the 31st chapter of the Revised Code. ite v. Lander, 247. 
2. To issue a writ in favor of a County Trustee without security, is a violation 
of this act and subjects the Clerk to the penalty. King v. Wooten, 533- 
Vide Prnatry. 


CODICIL. 
Vide Wit. 





















COLOR OF TITLE. 
A deed cannot operate as color of title,-se.as to have effect beyond the es- 


tate which it professes to pass. McRae v. Williams, 430. 
Vide Apverse posszssion, 2, 3. 






COMMON COUNTS. 
Vide ABANDONMENT OF ConTRACT—RIGHT TO SPECIFIC PROPERTY. 











COMMON SCHOOLS. 
Vide Bonp or SuPERINTENDANT. 







COMMISSIONERS ON DRAINAGE. 
Vide Appgat, 5. 










CONDITION MADE IMPOSSIBLE. 

One who prevents the performance of a condition, or makes it impossible 
by his own act, shall not take advantage of the non-performance. Nuv- 
igation Company v. Wilcoa, 481. 
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CONDITION. 
Vide Bonp—Construction or CovENANT. 


CONFIDENTIAL RELATIONS. 

Undue influence, in order to invalidate a will, must be established to be 
fraudulent and controlling, and even where the relation of client and at- 
torney existed, such influence must be made to appear, to the satisfaction 
of the jury, by that, and other facts of the case, and is not to be inferred 
from the relation as a matter of law. Wright v. Howe, 412. 


CONFIRMATION OF A MARRIAGE BY COHABITATION. 
Vide MarrraGe or Inranr. 


CONFIRMATION OF A PAROL GIFT. 


Vide Assent or Executor, 2. 


CONSIDERATION. 
Vide Bonn; Feme Covert; 1, Nepum Pactum. 


CONSOLIDATION. 
Suits upon notes of different dates, due at different times, and payable to 
plaintiff in different rights, cannot be consolidated. Bute v. Kelly, 266. 


Vide Costs, 6. 


CONSTABLE. 

1. Where claims, subject to a single justice’s jurisdiction, are placed in the 
hands of a constable for collection, and he gives an accountable receipt 
therefor, the presumption is, that they are committed to him as an offi- 
cer, unless the contrary appear. Dunton v. Doxey, 222: 

. Where a claim against a non-resident of the State, subject to a sin- 
gle justice’s jurisdiction, was put into a constable’s hands for collection, 
and he collected the money, it was held that a failure to pay over such 
money, on demand, was a breach of his official bond. bid. 

Vide Diticence, 2; Neouicence, 1, 2; Purcnase at oye’s OWN SALE; Boxp 
or ConsTABLE. 


CONSTITUTIONALITY OF A LAW. 

1. The Legislature, whilst it continues an office, cannot oust an incumbent 
during the term for which he is chosen. Cotton v. Ellis, 545. 

2. The Legislature may reduce or increase the salaries of such officers as 
are not protected by the constitution, during their term of office, but 
cannot deprive them of the whole. bid. 

3. An act of Assembly, allowing a magistrate of police of an incorporated 
town, to fine offenders for disorderly conduct not cognizable by the gen- 
eral law, is not uneonstitutional. Commissioners v. Harriss, 281. 

Vide Conrract on Sunpay; Graxt or pep or River, 1, 2, 3. 












INDEX. 641 
CONSTRUCTION OF A COVENANT. 
Where the mother of an illegitimate child, and its father entered into cove- 
nants, whereby the mother obliged herself to keep and educate it, till it 
got to be twenty-one, and the father to pay her a stipulated monthly 
price for so doing, with a provision, that if the father should become dis- 
satisfied with the manner of its education and treatment, he might re- 
sume the possession of the child, and the payments cease, it was held 
that, in order to get rid of the obligation to pay, the father had to show 
that he had reasonable cause of dissatifaction. Frolick vy. Schonwald, 427. 
Vide Covenant TO CONVEY. 




















CONSTRUCTION OF A DEED. 
1. Where a deed, conveyed all the grantor’s property, except such part as 
the law allows poor debtors, it was held that property, which might have 
been set apart for the debtor, under the 8th and {th sections of the 45th 
chapter of the Rev. Code, but was not, did not fall within the exception, 
but passed by the deed. Massey v. Warren, 143. 

. A deed by B and wife, reciting a conveyance of the legal title to A, « 
mesne conveyance to trustees in trust for a daughter of A, a marriage of 
B with the daughter, and reciting also that the bargainees were empow- 
ered by act of Assembly to purchase land for a town-site, but which is 
silent as to whether the trustee had conveyed the legal estate to the 
feme, and which then proceeds to “ give, grant,” &c., the land itself—in 
the usual form, was held to purport a conveyance of the legal estate. 
Wellborn v. Finley, 228. 

Vide Assent or Executor, 4. 








to 















CONSTRUCTION OF A NOTE. 
Where A promised, in writing, to pay a sum certain, “ after deducting a 
bill of expenses that B has against A & Co.” it was held that the proper 
enquiry was, whether B had a ground of charge against A & Co. for ex- 
penses and the amount thereof, and not whether B intended to make a 
charge against A (his brother) when the expenses were incurred. Fos- 

ter v. Mills, 606. 













SONSTRUCTION OF A WILL. 
Where a testator, after giving his estate to his wife for life, and then over, 
proceeded: “In the evént of my wife’s death, having and leaving an 
heir, provided it attains maturity, the above will is revoked, and my pro- 
perty is to be divided, by law, between my wife and heir or heirs,” it 
was /eld that a child of his wife, by a second husband, could not take 
under the terms of the will. McGinnis v. Harris, 213. 











CONTRACT. 
1. That a slave, belonging to the plaintiff, was seen working once at the 
defendant’s saw-mill, and two other times within half a mile of the mill, 

hut not working, and not in the defendant’s possession, was held not to 
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be any evidence to establish a contract of a hiring for a year. Bond ». 
Me Boyle, 1. 

2. Where the vendor of a slave, executed a paper-writing, acknowledging 
the receipt of a certain sum, expressed to be in part payment of the price, 
and binding himself, under a penalty, to deliver the slave (then a runa- 
way) by a certain day; it was held that this was no evidence of an ex- 
ecuted contract, by which the property vested in the vendee. Brownv. 
Brooks, 93. 

Vide SLAVE OWNING PROPERTY. 


CONTRACT WITH AN INDIAN. 
The Act in relation to contracts with Cherokee Indians, Rev. Code, ch. 50, 
sec. 16, applies as well to contracts made by one Indian with another, as 
to those made by an Indian witha white man. Lovingood v. Smith, 601. 


CONTRACT MADE ON SUNDAY. 

The sale, privately, of a horse on Sunday by a horse-dealer to one knowing 
of the calling of the seller, was held (Batrir, J. dissentiente,) not to be 
such a violation by the buyer of the 118th ch. sec. 1, of the Revised 
Statutes, as to prevent him from recovering in an action for a deceit and 
false warranty against the-seller. Melvin v. Busley, 356. 


CORPORATION. 

1. Where an act of Assembly, authorized a corporation to take stock in a 
public enterprise, to a certain amount, and the only means provided for 
raising the money, was by issuing bonds, and the amount of the bonds 
to be issued was restricted to the amount of the stock to be taken, it was 
held that these bonds could not be sold for a price less than par. Neuse 
River Navigation Company, v. Commissioners of Newbern, 275. 

2. A corporation can take nothing in payment for stock subscribed, except 
money, unless by express provision of its charter. J bid. 

Vide Manpamvs; Practree, 2. 


CORPUS DELICTL 
Vide Evivence, 13. 


COSTS. 

‘1. Where a plaintiff obtained a verdict, and is entitled to a judgment there- 
on, under the statute, Rev. Code, chap. 31, sec. 75, he is entitled to full 
costs, unless otherwise directed by statute, which are te be taxed by the 
clerk. Wooley v. Robinson, 30. 

2. The taxation of costs by the clerk, is subject to the supervision and con- 
trol of the Court, and objections to the taxation of witnesses on account 
of the excessive number or impertinence, or because not tendered, will 
receive the consideration of the court upon a rule obtained for the pur- 
pose, but they do not affect the form or character of the judgment itself. 
Jd bid. 
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3. Where @ party is.-apprehensive that the clerk will err im the taxation of 
costs, he should move the court for special directions to the officer as to 
taxing the costs. Jbid. . 

4. Where several articles are sought to be recovered in a declaration con- 
taining a single count, a portion of which plaintiff succeeds in recovering, 
and as to the residue fails, the witnesses examined solely as to the arti- 
cles not recovered, are not necessarily to be excluded from the bill of 
costs, but may be taxed subject te exceptions for excess in number or ir- 
relevancy. Jbid. 

5. There is no authority under the statute, Rev. Code, ch. 31, sec. 78, where 
the plaintiff in slander, &c., recovers.less-than four dollars, for the defend- 
ant to recover any of his costs from the plaintiff. Coates v. Stephenson, 
124. 

6. Where the court directs a consolidation of suits, it can only direct tlie 
costs of the rule to be paid by the plaintiff, and should leave the general 
costs to abide the result. Buwie v. Kelly, 266. 

Vide OxpER AS TO: APPLICATION OF MONEY IN OFFICE. 


COVENANT TO CONVEY. 

1. A covenant to make a good and sufficient title in fee simple to a tract of 
land in which the metes and boundaries of the said land shall be fully and 
fairly set out, is not complied with on the part of the vendor by the ten- 
der of a deed describing a large tract, by metes and bounds, and except- 


ing five small parcels which are not described, except by the number of 
acres contained, and the names of the owners. Hardy v. McKesson, 567. 

2. Upon a covenant in general terms, that the vendor shall make a good 
and sufficient title in fee simple at a given day, when the vendor is to 
pay the purchase-money, it was held to be the duty of the vendor to pre- 
pare the deed and have it ready, when he demands the purchase-money. 
Ibid. 


CREDITOR—HIS RIGHT TO SUE ON AN ADMINISTRATOR'S 
BOND. 
Vide ADMINISTRATOR'S BOND. 


CURTESY. 
It was not the intention of the act of 1848, (Rev. Code, chap. 56, section 
1,) to deprive the husband of his estate by the curtesy. Houston v. 
Brown, 161. 


DAMAGES. 

1. On the trial of a civil action for assault and battery, it is competent, for 
the purpose of mitigating vindictive damages, to show that the defendant 
has been convicted and punished at the suit of the State for the same 
transaction. Smithwickv. Ward, 64. 

2. It is not competent in such a suit, to prove that the plaintiff is a turbu- 
lent man and-of desperate disposition ; nor that the defendant is a quiet 
man and of peaceful demeanor. bid. 
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3. Where a sheriff is shown to be guilty of negligence in failing to serve a 
writ, the onus of showing that the defendant in the writ was insolvent, 
devolves upon him. Jenkins v. Troutman, 169. 

4. In a case, where the question was as to the ability of the debtor in a 
capias ad respondendum, to meet the debt, if he had been arrested, evi- 
dence of his being indebted to others, was held to be immaterial and ir- 
relevgnt. bid. , 

5, Where there was a ditch, which drained the lands of two proprietors, 
respectively, and the owner of the lower tract so obstructed the ditch, as 
to injure the other party’s crop by the ponding of the water, it was held 
that an action of trespass, on the case was the proper remedy. Shaw v. 
Etheridge, 225. 

6. Where A has an estate for life in possession, in a term for ninety-nine 
years, B has an estate in the remainder for the residue of the term after 
the death of A, and A has the reversion after the expiration of the term, 
in an action of trespass, Q. C. F. against a stranger, for entering and cut- 
ting down trees and taking them off, it was held that, by means of the 
per quod, A might recover the entire value of the timber, and that B 
was not entitled to any part of such value, though he also could bring an 
action on the case and recover damages for the same act, as lessening the 
value of his expectancy. Burnett v. Thompson, 407. 

7. Where a person built a house on the land of another, so near the house 
of the owner as to darken it, and otherwise greatly impair its value, it 


was feld in an action of trespass, that the jury were confined to the ac- 
tual pecuniary injury, and could not give vindictive or exemplary dam- 
ages. Hays v. Askew, 272. “ 

Vide ENQUIRY AS TO DAMAGES. 


DATE. 
Vide Justice's JUDGMENT. 


DECEIT. 
Vide JornDER OF ACTIONS. 


DECREE—EFFECT OF. 

Where a bill was filed to settle all litigation concerning titles to several 
tracts of land that had become confused by the non-payment of mortgage 
money, and adverse claims under junior grants, and one of the tracts was 
withdrawn from the litigation, it was Aeld that a decree as to those re- 
maining tracts in controversy, did not prevent the possession of an ad- 
verse claimant of the withdrawn tract, under color of title, from ripening 
intoa good one. Wellborn v. Finley, 228. 


DEDICATION TO THE PUBLIC. 
The use of a landing on a navigable stream, by the public, for twenty years, 
as a matter of right, will afford the ground for a presumption, that it had 
been dedicated by the owner to the public. Askew v. Wynne, 22. 
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DEED OF TRUST. 
Vide Fravup, 2. 


DEED. 

1. Where the maker of a deed of gift handed it to one, with instructions to 
hold it till he called for it, and died without ever having called for it, it 
was held that there was no delivery of the deed. Bailey v. Bailey, 44. 

2. It was held further, that this expression in the donor's will subsequently 
made, viz: “T give and bequeath to my son S. in addition to what I had 
given him by deed of gift,” certain notes, &c., was not a sufficient refer- 
ence to the deed above mentioned, to incorporate it into the will, and so 
pass the land. Ibid. 

3. Held further, that parol evidence was not admissible to show that this 
was the deed of gift referred to in the will. bid. 

4. Further, that an entry on the back of the deed of gift made by the drafts- 
man, “ deed of gift of land,” was not admissible for any purpose. bid. 

Vide Feme Covert, 2, 3. 


DELIVERY. 
Vide Dern, 1. 


DEMAND. 
Where negligence in failing to collect is the breach assigned, no demand 
need be made of an officer. Nixon v. Bagley, 4. 
Vide PrincipaL AND SURETY. 


DEPOSITION. 

A misdescription of a place, in one small particular, in a notice to take depo- 
sitions, will not be fatal if there be other descriptive terms used in the 
notice, less liable to mistake, by which such place may be identified. 
Pursell vy. Long, 102. 


DESCRIPTION OF LAND. w 

1. Where a testator, owning a parcel of land embracing two town lots, on 
which he had settled a woman, having built her a dwelling on one lot 
and an out house on the other, and permitted her to enclose a garden, 
partly on each lot, “and to use the whole parcel enclosed within one 
fence, devised to her the lot of ground and house thereon erected in the 
said town where she now lives,” it was held, that the whole parcel, em- 
bracing both lots, passed by the devise. Jones v. Norfleet, 473. 

. “My house and lot in the town of Jefferson, in Ashe county North Car- 
olina,” the grantor having a house and lot, and only one, in that town, 
was held to be a sufficient description of the premises to pass them by 
deed. Carson v. Ray, 609. 


DEVISAVIT VEL NON. 

A holograph will found among the valuable papers of a decedent, bearing a 
particular date, is presumed to have been put there by him; and that it 
was so deposited at the time of its date. Sawyer v. Sawyer, 134. 

Vide Evivence, 3. 





646 INDEX. 


DESIGNATIO PERSONARUM. 
Vide Limrration in Remarnper. 


DILIGENCE. 

1. A delay to execute a fi. fa. for eight days, where: the officer lived with- 
in ten miles of the debtor, was held to be such a want of diligence as 
would subject him in damages to the creditor. Hearn v. Parker, 150. 

2. A constable is bound to the same degree of diligence, in the execution of 
process, where he takes it out himself, as where it is taken out by the 
creditor or his agent, and put into his hands. Jbid.. 


DISCLAIMER. 
Vide Esecrmenr, 5: 


DISCHARGED NOTE. 
Vide Inpesrratus AssuMpsiIT- 


DISSENT OF A WIDOW—EFFECT OF. 
Vide ASSIGNMENT OF DOWER. 


DOLI CAPAX. 
Vide Orrence BY AN INFANT. 


DONATIO MORTIS CAUSA. 

Vide Trover. 

DOWER. 

Whether, where a widow entered into a certain tract of land, and occupied 
it for more than twenty years, claiming it as her dower in her deceased 
husband's estate, the law will not presume an assignment by the heirs-at- 
law, auere? McMillan v. Turner, 435. : 


DRAWER'S LIABILITY. . 

The liability of the drawer of an order, is a conditional one, dependant on 
presentation and notice of the drawee’s failure to pay ; a promise by a 
drawer, therefore, to pay the payee of such order, without his having 
made such presentation and given such notice, is without consideration 
and void. Brown v. Teague, 573. 


EASEMENT. 

The existence of an easement on land, such as the privilege of ponding wa- 
ter on it for the use of a mill, is not such adverse possession of it by the 
holder of the servient tenement, as to prevent the owner of the dominant 
tenement from conveying the right of soil. Everett v. Dockery, 390. 


EJECTMENT. 
1. Where the only question, in an action of ejectment was, whether there 


was an outstanding title superior to that of the plaintiff, it was held not 
to be material for the jury to consider, whether the defendant's title con- 


nected with it or not. Clegg v. Fields, 37. 
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2. If plaintiff, in ejectment, shows title to any part of thedand-contaified in 
the demise, which is in the defendant's possession, y may render a 
general verdict. Or they may, under the direction of thé cobrt, find spe- 
cially so as to enable the parties to run their lines. McKay v. Glover, 41, 

3. Where several defendants are sued in ejectment, and one of them shows 
color of title, and seven years possession, distinct from the possession of 
the others, the defense of the one can in no wise avail the others. Jbid. 

4 Where a declaration in ejectment, included the whole of a tract of land, 
and the evidence shows, that when the suit was brought, the lessor of the 
plaintiff was in possession of all but a small parcel in the possession of the 
defendant, tu which the former failed to show title, it was held that it 
was not necessary for defendant to have made a disclaimer, in order to 
prevent a judgment against him for the land outside of his possession. 
Hipp v. Forester, 599. 

5. The rule in ejectment is, that the plaintiff cannot recover, without show- 
ing, a better title than the defendant, to all the land of which tae defend~ 
ant is proved to have been in possession. bid. 


ENCLOSURE. 
Vide TRESPASS BY CATTLE. 


ENDORSEE. 
Vide Fravp. 


ENQUIRY AS TO DAMAGES. 

Where, in the trial of an action for the detention of a slave, in the superior 
court, a verdict was rendered subject to the opinion of the Judge, as to 
the questions of law, governing the case, and on appeal to this Court, 
these questions were decided in favor of the plaintiff, but in making up 
the record below it was omitted to set out the jurors, and the verdict was 
left blank as to the value of the slave and the damages for his detention, 
it was held that the court, in which the omission was made, might 
amend the record nunc pro tunc, and to enable it to do so, might order 
an enquiry as to the value ef the slave and damages for the detention. 


Freshwater v. Baker, 404. 


ENTRY OF SURRENDER BY BAIL—EFFECT OP. 
Vide Ban. 


KRASURE IN A NOTE. 

Where a promissory note of a firm appeared on a piece of paper, in a form 
that had been prepared for a bond with sureties, but the scroll contain- 
ing the word seal, opposite to which was the signature of the firm, was 
scratched and cross-marked with ink, (evidently with a design to obliter.. 
ate it) it was held to be erroneous to charge the jury, it was incumbent 
on the plaintiff to show that the obliteration took place before or at the 
time the instrument was executed. Norfleet v. Edwards, 455. 
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ERASURE INA DEED. 

Where the obligée, in a bond, attempted to retrace part of the obligor’s 
name, which had been blotted with ink and obscured, and in doing so 
mispelled it, but not so as to alter the sound, (no fraud being imputable 
to the act) it was held that the obligation was not thereby avoided. 


Dunn vy. Clements, 58. 
ESTATE. 


Vide ConsTRUCTION OF A DEED. 


ESTOPPEL. 
Where a husband and wife joined in a deed purporting to convey a legal 


estate in fee of the wife’s land, in which he then had no interest, and the 
deed of the wife was inoperative for the want of a privy examination, it 
was held that the assignment to the wife of a term that had been carved 
out of the estate (the reversion in fee being then in trustees) vested the 
term in the husband jure mariti, and fed an estoppel created by the deed 
of the husband. Wellborn v. Finley, 228. 

Vide Sratute oF Limitation, 6. 


EVIDENCE. 
1. The declaration of a deceased person, is admissible to establish a corner 


tree, which was not in view at the time of the declaration, but the posi- 
tion of which was so described by the declarant as to enable the witness, 
to whom he spoke, to find it. Scoggin v. Dalrymple, 46. 

2. A certificate, in writing, by one still living, stating the payment of mo- 
ney, is not admissible evidence of the fact of such payment. Curr v. 
Stanley, 131. 

3. Where the propounders of a paper-writing, alleged to be a last will and 
testament, lived in the same house with the alleged testatrix, it was held 
not to be competent for the caveators to give, in evidence, declarations 
of the propounders, calculated to influence the testatrix in the disposition 
of her property, without, at the same time, showing that such declara- 
tions were made in the presence of the alleged testatrix, or communicat- 
ed to her. Jenkins v. Hall, 295. 

4. Where the credit of a witness was impeached on the ground of partiali- 
ty towards the accused, and to rebut the imputation, it was proved that 
the prisoner and witness had lately had a fight, it was held to be compe- 
tent for the State to show that next morning, after the act charged, the 
two were seen together in a conversation that appeared to be friendly ; 
and that without any preliminary inquiry of the witness, as to the terms 
on which they stood towards each other. State v. Oscar, 305. 

5. The return made by a constable on the back of an exccution, is evidence 
of the fact of a levy, and of the time when it was made. Grandy v. Me- 
Pherson, 347. 

6. What was said by a constable at the time of making a levy, as to the 
fact of the levy, was held to be evidence, as, part of the res geste, and as 
corroborative of the evidence afforded by the return, Jdid. 
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7. In an action of trespass vi et ¢rmis, for killing plaintiff's slave, where it 
had been proved that the defendant shot some onevin' the night time, 
near a particular spot, at a stated hour, and the plaintiff's slave was 
found about that time, near the place, badly wounded with gun-shot, it 

* -was held competent to show that there was no rumor, or report in the 
neighborhood, that any other person had been shot about that time, and 
near that place. Newby v. Jackson, 351. 

8. The grantor of a slave, by deed, can by means of a release from his gran- 
tee, be made competent to testify for him. Bute v. Wooten, 441. 

9. A surety to a prosecution bond is not discharged by a second bond, giv- 
en as security upon a rule obtained at the instance of the defendant} 
and, therefore, an obligor in the former bond is not a competent witness 
for the plaintiff. bid. 

10. The contents of a letter from the plaintiff to the defendant, is only evi- 
dence to prove a demand, or to show the pertinency, or explain the mean- 
ing of any reply which the defendant may have made to it. Higgins v. 
Rail Road Company, 470. 

. Where a letter written by the plaintiff, strongly stating his case, was 
permitted to be read to the jury, and pressed by his counsel in the argu- 
ment, it was held to be error to pronounce that the whole letter had be- 
come evidence, by the defendant’s relying on a part of it for his defense. 
Ibid. 

. Where a female suddenly disappeared from the neighborhood where she 
lived, and pothesis was that. she had been murdered, and her body 
consumed certain metalic articles of a female dress having been 

ashes, where a large quantity of wood had been burn- 

; competent for the purpose of showing her identity, 

the deceased had worn such things previously to her disap- 

pearance, and Tie ong. of time elasping between the period of her 

wearing such articles, and of her disappearance, though it would propor- 

tionally weaken the force of such testimony, yet, could not destroy its 
competency. “State vy. Williams, 446. 

13. The rule which seems at one time to have prevailed in England “ that 
upon charges of homicide, the accused shall not be convicted unless the 
‘death be first distinctly proved, either by direct evidence of the fact, or by 

seanspection of the body,” held not to be of universal application, but that 

- ‘where the identity of the body is completely destroyed by fire or other: 
means, the corpus delicti, as well as other parts of the case, may be prov- 
ed by presumptive or circumstantial evidence. bid. 

. An office copy of a deed inter partes executed in pais, acknowledged 
and recorded in the court of another State, is not such a record and judi- 
cial proceeding as can be authenticated under the provisions of the act of 
Congress of 1790. Warren v. Wade, 494. 

15. Perhaps, if authenticated in the form required, the copy of such a deed 
from an office book, might be admitted under the supplemental act of 
Congress, passed in 1804, bid. 
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16. Declarations of a slave that he is suffering from pain and disease, are ad- 
missible evidence. Henderson v. Crouse, 623. 

17. Where a party became interested in a covenant of warranty of a slave, 
by purchasing an interest in the slave, and had such interest at ihe time 
the suit was brought, but sold it to the plaintiff previously to the exami- 
nation, it was held that he was competent as a witness for the plaintiff 
Ibid. 

Vide Acency, 1; Assent or Executor, 5; Bounpary, 4, 6, 12; Contract, 
2; Justice's JUDGMENT—HOW IMPEACHED. 


EXAMINATION OF WITNESS. 
Vide Evipence, 4. 


EXCEPTION TO BAIL. 

Upon exception taken to the bail returned by the sheriff, in order to charge 
him, there must be notice and a judgment declaring the insufficiency of 
the bai], and adjudging that the sheriff stand as special bail, and it was 
held to be too late to give notice and have such adjudication after the 
trial and judgment in the principal suit. Worth v. Winbourne, 431. 


EXECUTOR—CONTRACT BY. 
The debt made by one acting as executor in employing counsel after the 
testator’s death, to advise and assist such executor in the discharge of his 
duties, is a personal debt, and not one against the executor as such. 


Devane v. Royal, 426. 


> 
The opinion of a surveyor as an expert, is competent — that certain 


EXPERT. 


marks on a tree, claimed as a corner, were corner or Jine marks ; but is 
not admissible to show that it was the corner of @ particular grant 
Clegg v. Fields, 37. oe 


FELONIOUS ASSAULT. 
Where a negro made an assault upon a white woman, with an intent to 
ravish her, and afterwards changed his purpose and desisted, it was held 
nevertheless, that he was guilty under the statute. State v. lick, 68. 


FEME COVERT. 
1. Where a feme covert, having a separate estate, but living with her hus 


band, contracted debts, without charging them, specifically, on her estate, 
and without the concurrence of her trustee, and after her husband’s 
death, promised, without any consideration, to pay such debts, it was 
held that such promise was void. elton v. Reid, 269. 

2. Where, by a deed to a feme covert, a life-estate was conveyed to her 
for her own hfe, it was held that her husband had no interest in such es- 
tate except the right to receive the rents and profits during the coverture. 
Gray v. Mathis, 502. 

3. Where a feme covert, having a life-estate in land, made a deed purport- 
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ing to convey it in her own name, withont that of her husband's being 
in the body, but only affixed after the siynature of the wife, it was held 
that it was void as to her on account of the coverture; and as to him, 
because not a party to it; and that no privy examination could give va- 
lidity to such an instrument. bid. 


FENCES. 

A planter, who has not a fence, as required by !aw, about his cultivated 
field, nor any navigable or deep water to serve instead thereof, is not en- 
titled to recover for a trespass committed by domestic animals on a field 
thus unprotected. Jones v. Witherspoon, 555. 


FIRING WOODS. 
In an action on the case, under the statute, Rev. Code, ch. 16, sec. 2, for an 
injury to adjoining land, by one’s setting fire to his own woods, without 
a notice in writing, it was held that the proof of a waiver of a written 
notice was an answer to such action. Roberson v. Kirby, 477. 


FORFEITURE BY WITNESS. 
An issue in bastardy is not a “criminal prosecution,” or a “plea of the 
State,” so as to subject a defaulting witness to the fine of eighty dollars, 
prescribed in the Rev. Code, chap. 31, sec. 60. Ward v. Bell, 79. 


FORMER SUIT—TERMINATION OF. 
Vide Mauiciovs Prosecution. 


FORMER JUDGMENT. 
Vide Damaces, 1. 


FORNICATION AND ADULTERY. 

Where, in a bill of indictment, against two for fornication and adultery, one 
of them was not taken, and on the trial of the other a general verdict of 
guilty was found, it was held that this afforded no ground for an arrest 
of judgment. Sate v. Lyerly, 158. 


FRAUD. 

1. A note given to one in failing circumstances, in order to cheat his credi- 
tors, by giving to the maker a plausible pretext for claiming his property, 
is void in the hands of one to whom it was endorsed for collection, after 
becoming due, Powell v. Inman, 28. 

2. A deed of trast, made by a corporation, or an individual, for the purpose 
of gaining time at the expense of creditors, in erder to dispose of prop- 
erty to advantage, and prevent a sacrifice by a sale for cash, where the 
company or individual has the means and resoarces from which enough 
might be realized to pay all of the debts, is fraudulent and void, as 
against creditors. London v. Parsley, 313. 

3. Where a debtor included several feigned notes in a deed of trust, it was 
held that such deed was void iz ¢oto, as against creditors, notwithstand- 
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ing there were other bona fide debts included, and there was no evidence 
of any complicity in the fraud, on the part of the trustee. Stone v. Mar- 
shall, 300. 


FRAUD—STATUTE OP. 
Vide Assent or Executor, 4. 


FREE NEGRO. 
Vide Se.r-pDEFENsr. 


GARNISHEES LIABILITY—NATURK OP. 
Vide Arracument, 1. 


GOVERNOR. 
Vide Apsutant GENERAL. 


GRANT OF THE BED OF A RIVER. 

1. All water courses, not navigable for sea vessels, but capable of being 
navigated by boats, flats and rafts, technically styled unnavigable streams, 
are the subject of special grant by the State under the entry law. State 
v. Glen, 321. 

2. Rights acquired by special grants from the State, in water courses, tech- 
nically styled wnnavigable, cannot be taken from the grantees, by the 
government, except in the exercise of the power of eminent domain, and 
then only for public use, with a provision for a just compensation. Jbid. 

3. The Yadkin river not being a navigable stream, a grant from the State 
of the bed of the river passes it as does any other grant of land, and the 
Legislature has no power to take it away, either for private or public 


purposes, without making compensation to the owner. Cornelius v. 
Glen, 512. 


GRATUITY TO A SLAVE. 

Where one borrowed of a master certain monies, givea by him as a gratu- 
ity to his slave, and gave his bond therefor, payable to the master, ex- 
pressed to be for the use of the slave, it was held that it was not against 
public policy to allow the master to recover this money, and that the 
Court would not enquire what disposition would be made of it. White 
v. Cline, 174. 


GUARDIAN AND WARD. 
A guardian who calls in a physician to the slave of his ward, is liable for 
the bill, although the physician may know, at the time, that the slave is 
the property of the ward. Fessenden v. Jones, 14. 


HABEAS CORPUS. 
Vide Apprentice, 2. 


HOLOGRAPH WILL. 
Vide Devisavit VEL NoN. 
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HOMICIDE. 
3. What is time to cool between the occurring of a legal provocation, and 
the inflicting of a mortal blow, is a question of law and) it is error to 
leave it to be passed on by the jury. State v. Sizemore, 206. 
2, It ig not necessary that a blow, in order to amount to legal provocation, 
should be one that endangered the life of the slayer. bid. 
Vide Jupcr’s cuarae, 2. 












HUSBAND AND WIFE. 
Vide Curresy, Esroprrst, 









ILLEGITIMATE ISSUE. 
Vide Liwrrations 1x REMAINDER. 












INCENDIARY PUBLICATIONS. 

1. The delivering of a copy of an incendiary publication to one individual, 
with an unlawful intent, is a circulation within the prohibition of the act 
ot Assembly, Rev. Code, ch. 34, sec. 16. State v. Worth, 488. 

2. In order to show the mischievous intent in the delivery of an incendia- 
ry publication to the individual, described in the bill of indictment, it is 
competent to prove that defendant before that, sold and delivered other 
copies of the same work to other persons. bid. 

3. In a prosecution under the statute, Rev. Code, ch. 34, sec. 16, it is not 
necessary to aver, or prove, that the forbidden publication was delivered 
toa slave or free negro, or read in their presence. bid. 

4. A bound volume of the tendency described in the act, is within its pur- 
view. Ibid. ‘ 

5. A book, which denounces slavery as worse than theft, and as leading to 

murder, and proclaims that it must be put an end to, even at the cost of 
blood, certainly has a tendency to excite slaves to insurrection. Jbéd, 


















INCORPORATED TOWN. 

Where an act of Assembly appointed commissioners to purchase land and 

lay it off into lots, with convenient streets, and provided that when so 

laid off, it was, by force of that act, “constituted and erected a town,” 

and the land was laid off accordingly, with ascertained limits, and these 

boundaries were acknowledged by the inhabitants for sixty years, and 

the place recognised as a town by several subsequent acts of Assembly, 

it was held it was a town incorporated with defined limits and bounda- 
ries. Commissioners v. McDaniel, 107, ® 













INCUMBRANCE—DISCHARGE OF. 
Where one sold property and took a note for the price, and there was a lien 
on such property at the time of the sale, and the purchaser paid the price 

to the incumbrancer, it was held that the law presumed the payment to 
have been made at the ‘request of the vendor, and that such payment 

was valid. Crowell vy. Simpson, 285. 
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INDEBITATUS ASSUMPSIT. 

Money paid on the sale of a promissory note satisfied and extingulitied, 
was held to be recoverable back in an action for money had and receiv- 
ed, and it does not vary the principle, that the payment was made ine 
note on a third person, which was afterwards converted into money. . 
Page v. Einstein, 147. 


INDICTMENT. 

1. Where thefe are three counts in a bill of indictment, and testimony was 
offered with respect to one only, a verdict, though general, will be pre- 
sumed to bave been given on that count to which the testimony was ap- 
plicable. State v. Long, 24. 

2. It was held sufficient, in a bill of indictment, for murder, to charge that 
it was done “in some way and manner, and by some means, instru- 
ments and weapons to the jury unknown.” State v. Williams, 446. 

3. Where a bill of indictment, under the statute, Rev. Code, chap. 34, sec. 
45, charged that “A, (a male,”) and “ B, (a female,”) “ unlawfully did 
bed and cohabit together without being lawfully married,” and did com~ 
mit fornication and adultery, it was held that the offense was sufficiently 
charged. State v. Lyerly, 158. 

4. On a motion to quash a bill of indictment, on the ground that the wit- 
ness, on whose evidence it was found by the grand jury, was not sworn 
in court, the decision of the Judge below upon the facts, was held to be 
conclusive, and not the subject of an appeal. State v. Barnes, 20. 

Vide Incenprary PusBLicatTions, 3. 


INFANT. 
Vide OrrensE BY AN INFANT. 


INNUENDO. 
Vide Sianper, 6. 


INSOLVENT. 

1. A chose in action cannot be included by commissioners in their allot- 
ment of an insolvent debtor’s provision, under the statute; Rev. Code, 
ch. 45, sec. 89. Bullard v. Waller, 84. 

2. It cannot be held a fraud for an insolvent debtor to omit to include in 
his schedule, property which has been assigned to Lim by commissioners 
under the statute; Rev. Code, ch. 45,sec. 89, although the property be 
such as cannot be legally assigned. bid. 

3. The proper way to review the action of commissioners upon a question 
of an improper allotment under the statute, Rev. Code, ch. 45, sec 89, ie 
by a recordari in “the nature of a writ of false judgment. bid. 


INSURANCE. 
Vide Norice or Loss. 


ISSUE OF FRAUD. 
Vide Insotvenrt. 





IN DEX. 


JOINDER OF ACTIONS. 
A count for a deceit in the sale of goods, cannot be joined with one in as- 
sutmpsit on a wafranty of soundness. Chamberlain v. Robertson, 12. 


_ JOINT DEFENDANTS. 
Vide Esectment, 3. 


JOINT VERDICT. 

Where there is a common intent among several to beat an adversary, or 
where the parties are all present, aiding, abetting or encouraging, or have 
become principals by previously counselling the violence, a joint verdict 
against all, is proper. Smithwick v. Ward, 64. | 

Vide Esecrment, 2, 7. 


JUDGMENT. 
Vide Aprrat, 7; Recorp, Druinution or Xo, 


JUDGMENT ON A SPECIAL VERDICT. 
Vide Arson, 2. 


JUDGMENT AS TO DOWER—EFFECT OF. 
Vide Assignment or Dower. 


JUDGE'S CHARGE. 

1. Where a negro, having a jug, was seen going, in the night time, into 
the house of one who kept spirituous liquor for sale, and after a delay of 
ten minutes, returned with his jug containing liquor, it was certainly not 
erroneous in a Judge to instract the jury, they might infer that the liquor 
was purchased of the owner of the house. Slate v. Long, 24. 

2. A hypothesis, as to the motives'of the avcused in striking a fatal blow, 
submitted to the jury by the Court without sufficient evidence to justify 
it, is error. State v. Sizemore, 206. 

3. Where a Judge gave the jury instructions, not material to any point in 
the controversy, it was held no ground for a venire de novo, whether 
they were correct or not. Shaw v. Etheridge, 225. 

4. Where it appears from a bill of exceptions, that a question of reasonable 
skill in a physician was left to the jury, to be decided. by them, and the 
facts of the case are not stated, ahd it cannot be seen that the error did 
the appellant no harm, held that he is entitled to a venire de novo. 
Woodward v. Hancock, 384. 

5. It is certainly not error, as a general proposition, for a Judge to say that 
positive testimony is entitled to more weight than negative. Henderson 
v. Crouse, 623. ) 

Vide Asanponment or Contract; Covenant, 1; Homicroe—Presumprion 
FROM LENGTH OF TIME, 5; iy: poust; InpicTment, 4. 


JURISDICTION. “€. 
The aets of 1844 and 1846, abolishing trials by jury in the County Court 
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of Rutherford, &., embrace an action of assumpsit, begun by attachment, 
as well as by acommon writ ad respondendum. Harriss v. 
597... % | 
Vide Practice, 2, 3. _ 
i * 
JURISDICTION OF SUPREME COURT AS TO A BAIL BOND. 
This Court has no jurisdiction of a scire facias against bail, in an action 
brought here by appeal, and in which judgment has been rendered here 
against the principal. Jones v. McLaurine, 392. 


JURY. 
Vide Petition FoR DAMAGES. 


JUROR—CHALLENGE OF. 
Vide Triat, 1, 2. 


JUROR—COMPETENCY OF. 
Vide Trrat, 1, 2. 


JUSTICE OF THE PEACE. 

Vide TyiNG A PRISONER. 

JUSTICE’S JUDGMENT—DATE OF. 

Where a warrant was dated of a certain day, and an execution dated of 
the same day with the warrant, it was held that a judgment on the same 
piece of paper with them, was thereby made sufficiently certain as to the 
time of its rendition. Clayton v. Fulp, 444. 


JUSTICE’S JUDGMENT—HOW IMPEACHED. 

It was held to be error to. admit parol evidence to impeach an entry of a 
magistrate, allowing ten days for a party to givé security for an appeal 
from his judgment, showing that sueh entry was made without an affi- 
davit, that he was then unprepared with security. Long v. Weaver, 625. 

Vide WAIVER OF IRREGULARITY IN APPEAL. 


LAND SOLD BY ORDER OF COURT. 

The purchaser of a tract of land under an order of a court of competent ju- 
risdiction for a sale for the payment of debts, on the petition of the ad- 
ministrator, who was also the sheriff serving the notices on the heirs-at- 
law, (such purchaser not being a party to the proceedings,) was held not 
to be affected by such irregularity, nor by the fact that the petition was 
not sworn to. Overton vy. Cranford, 415. 


LIEN OF EXECUTIONS AND ATTACHMENTS. 

1. An attaching creditor acquires @ lien from the date of his levy, which is 
not displaced by a fi. fa. issuing on a judgment prior in date to the 
judgment on the attachment. MeMillan v, Parsons, 163. 

2. The case of Harbin v. Carson, 4 Dey, ahd Bat. 388, so far as it decides 
in favor of a purchaser under the lien by the attachment against’a prior 
purchaser under the /i. fa. questioned,  /bid. 























































LIMITATIONS IN REMAINDER. 
1."A! bequest of a slave to a man and his wife during their natural lives, 


Segure mariti. Hodges v. Little, 146. 
2."A ‘bequest of slaves to a daughter, with a provision that if she should 


MALICIOUS PROSECUTION. 
Where an action was brought against one for having sued out a writ against 


2. 
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anid then to wful hesrs of the wife, gives the absolute estate to the 
wie by the rule in Shelly's case, which immediately vests in the husband 


have issue living at her death, then to such issue, but éf she should die 
without leaving lawful issue, then over, was held, upon her dying without 
leaving children, to be a good limitation in remainder. Newnan v. Mil- 
ler, 516. 


3. Where a father gave slaves to his daughter by-will, adding this phrase, 


“ which I intend for the said N. or her issue,” she having illegitimate 1s- 
sue at the date of the will, but no legitimate issue, and died without 
having had legitimate issue, it was held that such illegitimate offspring 
could not come in under the term issue, there being nothing else to show 
that they were thereby meant; but that the mother took an absolute es- 
tate, which went to her husband, surviving her, jure mariti. Doggett v. 
Mosely, 587. ° 


plaintiff, and upon his being arrested, having consented that the sheriff 
might take a sum of money from him in lieu of bail, it was held™that it 
could not be considered in any other light than an action for a, malicious 
arrest, or malicious prosecution, in which the termination of the former 


suit must. be shown. Hewit v. Wooten, 182. 
‘ 


MANDAMUS. 
l. 


Where the authorities of an incorporated town were authorised, by act 
of Assembly, to subscribe for gtock in a navigation company, and to pay 
for the same by the sale of their bonds, to be issued on certain terms, 
and such subscription was made, to a mandamus to compel the payment 
of the money, it was held to be a suffivient return, that the defendants 
had prepared and executed the bonds, and had offered the same for sale 
by public advertisement, and had otherwise diligently endeavored to ef- 
fect a sale thereof on the terms prescribed by the legislature, and had not 
been able to sell them. Neuse River Navigation Company v. Commis- 
stoners of Newbern, 275. 

A Superior Court may issue a writ of mandamus requiring the Gever- 
nor of the State to do an act merely ministerial. Cotten v. Hilis, 545. 


MANSLAUGHTER. ve 
Vide Homictpr. ‘i 


MARRIAGE OF AN INFANT FEMALE. 
Where, at the time ofa métriage, the female was under the age of four- 


teen, and the parties con to live together as man and wile, after 
she. reached that age, it was held that there is nothing in the statute, 
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Rev. Code, ch. 69, sec. 14, to abrogate the rule of common law, that 
such living together as man and wife, after the rotor amounted 


to a confirmation of the marriage. Koonce v. 


194. . - B Paes 


wy 


MILLS. , r 
Vide PonpINc WATER. 


MILL POND. 
Vide Easement. 


MISTRIAL IN LARCENY. 

Where a prisoner was put upon trial for larceny, and the term expired be- 
fore the jury could agree upon their verdict, and they left their room and 
dispersed without\agreeing, and the defendant was suffered to go at 
iarge, it was held that the solicitor might, without leave of the court, 
cause a capias to issue against defendant, and cause him again to be put , 
on trial. State v. Tilletson, 114. 


MISCHIEVOUS INTENT. 
Vide IncenviaRy PUBLICATION, 2, 


MITIGATION OF DAMAGES. 
Vide Damaaes, 1. 


MORTGAGE. 
Vide ADVERSE Possession, 4. 


NAVIGABLE WATERS. 
Vide Grant oF THE BED oF A RIvER, I, 2,3. 


NEGLIGENCE. 

1, A delay of five months, during which an officer takes no step to make 
the money which he has undertaken to collect, was held to be negligence. 
Nixon v. Bagly, 4. 

2. Where there was an apparent necessity for an officer to proceed 1mme- 
diately to the collection of a debt, and he was instructed to do so, a de- 
lay of sixteen days was held to be negligence, Ibid. 

3. Where a sheriff had a writ against a resident of another State, who 
was known by the sheriff to be in his county, on a temporary visit, and 
such sheriff was also informed by one of whom he enquired, that the 
person sought, would be at a particular place, near the county line, on a 
certain day mentioned, on his way out of the State, and he failed to be 
present on the day mentioned, when, if he had been there, he might 
have arrested the defendant, and Showed no reasons for not going there, 
it was held to be negligence. Jenkins v. Troutman, 169. 

4. What is reasonable skill and due care in physician, in the treatment of 
a patient, is a question of law, and ita@ertorito leave it to be determin- 
ed by the jury. Woodward v. pare ir? 

5. Where general letters of administration, were granted in ignoranee of 
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fe existence of a will, which was afterward produced and proven, a de- 
ie such administrator to prosecute a claim due the estate, after he 
the existence of the will, and before its production 
which delay the debtor became insolvent and the 
it is not such negligenceas to subject such administrator to its 

v. Allen, 439. 


ihr : 
NEW*TRIAL ON TERMS. 

1. Where a Judge, in the Court below, made the following order: “ Ver- 
dict set aside and new trial granted on paying the costs of this court,” it 
was held that paying the costs was not a condition precedent to the new 
trial, but the failure of the Court to revoke the order during the term 
and to give judgment on the verdict, gave @ new trial irrevocably. 
Rodgers v. Cherry, 539. 

. Where a Judge, at one term, granted a new “trial, and ruled the plaintiff 
to “give security on or before Monday of the next court, or this suit 
will be dismissed,” it was held that the Judge sitting at the next term 
might extend this rule, on a subsequent day of that term, so as to allow 
the plaintiff to give security. Ibid. 


NEW PROMISE. 
Vide Statute oF Limirations, 1, 2. 


NON-RESIDENT DEFENDANT. 
Vide Vexue. 


NONSUIT AND NEW TRIAL WITHIN A YEAR. 
Vide Statute or Limrrations, 4. 


NON-AGE. 
Vide Apverse possesgion, 3. 


NOTICE OF LOSS. ° ad 

1. Under a charter for mutual insurance against loss by fire, it was held 
that every member of the company is bound by the conditions annexed 
to the policies through the by-laws. Boyle v. Insurance Company, 373. 

2. Where one of the by-laws of a mutual insurance company required 
that the insured, within thirty days after loss by fire, should give notice 
to the company, specifying the @mount of loss, the manner of it, and 
otber particulars as a condition to his right to recover, it was held that a 
declaration to the insured by ‘8 travelling agent of the company, that , 
“the matter would be all right withthe company,” was not a waiver of 
the necessity of such notice. Jbid. 

8. A requisition in a policy of insurance, that the assured shall forthwith 
give notice of a loss, to the compalay, is not complied with by giving no- 
tice at the expiration of twenty days. Whitehurst v. Insurance Com- 


pany, 433. 


NOTIGE.20 TAKE DEvostmnars 


Vide Derositions. 
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NOTICE TO SHERIFF TO SUBJECT HIM AS BAIL. 


Vide Exception To Bat. “53 ay 
NOTICE TO QUIT. ry. 
A tenant from year to year, who@Waives his esa 
goes out of possession, has no right to go back on the ene a 
rans ¥. Stricklin, 50. 


NUDUM PACTUM. 

1. Where the obligor and obligee in a bond, conditioned for the conveyance 
of land, agreed to rescind the contract, and in pursuance of such agree- 
ment, the obligee gaye up the bond, and the obligor the notes taken for 
the price of the land, it was Aeld that a promise afterwards made by the 
obligor, to pay back sum of money which had been paid towards the 
land, was a nudum pactim. Fulke v. Fulke, 497. 

2. A guaranty of a promissory note, made by a third person, subsequently 
to its execution. without any new consideration, is not obligatory. 
Greer v. Jones, 581. 

Vide Drawers LIASIDITY. 


OFFENSE BY AN INFANT. 

Although, according to the common law, a‘ boy under the age of fourteen, 
isnot indictable for am ordinary assault and battery, yet, if the battery 
be of an aggravated kind, as if it be a maim, or be done with’a deadly 
weapon, or be prompted bya brutal passion, as unbridled lust, the public 
justice will interfere and punish, if it appear that the accused’ Was doh 
capax. State v. Pugh, 61. 


OFFICER—RETURN BY WHEN EVIDENCE. , 
Vide Evipencs, 5, 6. 
OFFICER DE FACTO. 

1. Persons eutering into an office under color of an election, although such 
election be irregular, are thereby constituted officers de facto, and their 
official acts have full force until they are removed by a writ of quo war- 
ranto. Commissioners v. McDaniel, 107. 

2. The acts of one purporting to be am‘officer, are evidence of his authori- 
ty, and such acts, as to third persong/@re to be taken as valid, while the 
incumbent is thus acting. Swindelhws Warden. 576. 


» 


OFFICIAL BOND. 

Where money was paid to the deputy.of a clerk and master, after the term 
of office of his principal had expiredyjalthough he was still acting, with- 
out being reappointed, and withou€'giving a new bond, it was held that 
this was no breach of the official bond he had formerly given.. Hollo- 
man v. Langdon, 49. 


OFFICE—PROPERTY IN. a 
Vide ConstITUTIONALITY OF a Law, 1, 2. 





ms COPY. 
cn, 15. 


be Padma 


Dawaces, 8 ; Baasuns 1 a more. 


R AS TO PAUPE R. 

"AW order, made by the wardens of the poor of’a county, that a particular 
sum should be allowed and placed in the hapds of A, payable sem#-an- 
nually for the benefit of a pauper, was held repealable within the time of 
the first half year, although A had proceeded. under such order, to pur- 
chase provisions for the whole year, and, that he was only entitled to one 
half-yearly instalment. “ Hdwards v. Branch, 90, 


ORDER FOR APPLICATION OF MONEYodN CLERK’S OFFICE. 
“ae Where the plaintiff, in a suit, was ordered to pay certain costs of witnesses, 

and fees to the clerk and sheriff, it was held not irregular to issue a fi. 
fa. for the same, in the name of the clerk's offiée,and on its appearing 
that he was insolvent, it was held further, that'the Court might properly 
order such costs to be paid out of certain Money, ih the hands,of the 
sheriff, raised on an ex€cution in favér of such insolvent party. Clerk's 
Office &c. y: Allen, 156. 

ORGANIZATION OF A CORPORATION. } 

In an action against a-subscriber.to the stock of a railroad company on a 
bond forthe payment of an instalment of such stock, it was held that the 
existence of a President and_an“Engineer; acting and purporting to act 
for and in behalf of the corporation, and’ a charter authorising the ap- 
pointment of suclf"officers, were sufficient to establish its organization as 
against the defendant and allgothers dealing and treating with them in 
their corporate ‘capacity. Welmington and Rutherfordion Rail Road 
Company v. Thompson, 387. 


ORDINANCE OF A TOWN. 

Where a town ordinance provided, that for certain disorderly conduct, the 
defendant should pay a penalty of not lesgthan one, nor more than twen= 
ty dollars, it was held that such ordinance was void for vagueness and 
uncertainty. Commisioners v. Harriss, 281. 


PARTY'S OWN DECLARATION. 

The possession of property is not a fact that entitles the party holding it, to 
give his own declarations in evidence, either to establish his title; or to 
contradict the witnesses of the other Side. Swindell v. Warden, 576. 

Vide Evience, 10, 11. ~ 


Y 


PARTN 
1. Wikste’one of two ‘pabteds of a firm®retires from it, and assigns all his 
interest in the store accounts to the other, and the latter afterwards dies, 





it was held that actions to recover such debts, should be in the name of 
the surviving partner, ind not in that of the personal representative of 
the deceased one, to whom they had been assigned), Felton. Reid, 269. _ 

2. Where, upon the face of’an instrument, it ap are that.one signed, . * 
sealeti and delivered it, in order to fiisd the firm hich he was amem-, _— 
ber, and not as his own individual deed, it was held he could not be hide ~- 4 
individually bound. Fisher v. Pender, 483. > ee See 

PARTIES. : 
Vide Partners. 


PAWN. 
To constitute a pawn or pledge, the property must be delivered to the paw- 
nee. Owens v. Kinsey, 245. 


7 


PAYMENT. * 
Vide Suprocation, &e.; Incumprance. 


PAYMENT OF A. JUDGMENT—WHAT. 
Vide AssiGNMENT OF A JUDGMENT; AGENcy, 2. 


PAYMENT IN AN INSOLVENT NOTE, 
Where one contracted for a lot of corn to be delivered on a certain, day, and 
in, payment therefor, delivered without éndorsement, a note. on a third 


person, then in good credit, but in reality insolvent,and who became ne- 
toriously so before the day fixed for the sale; it was held that the loss 
fell upon the purchaser of the note, in the absence of proof that the sell- 
er knew of the insolvency of the maker. Long v. Spruill, 96. 


‘ 


PAYMENT—EFFECT OF. r 

Where the members of a firm gave a bond, individdally, for a debt of the 
firm, and property was delivered by them and accepted as a payment 
thereof, it was held that the bond was thereby discharged, and that it 
was not in the power of one of the obligors, by agreement with the ob- 
ligee, to withdraw the payment, and thus again put the bond in foree. 
Jarman v. Ellis, 77. 

PENALTY. , 4 

Vide ApaTemMENT; SnHeRirF SUBD FOR FALSE RETURN. 

PENALTY FOR ISSUING A WRED WITHOUT SECURITY. 

A suit by a county trustee, suing upon a sheriff’s official bond, as relator in 
the name of the State, is within.the meaning of the act, Rev. Code, 
chap. 31st, sec. 40, requiring clerks towtake prosecution bonds before is- 
suing leading process; and a clérk failing to take such bond in such suit, 
is liable to the penalty of two hundred dollars imposed by statute, Rev. 
Code, chap. 31, sec. 42. King v. Wooten,.533. q 

PETITION TO LAY OUT ROADS. «6 ma 

Vide AMENDMENT. 










































_ PETITION FOR DAMAGES FOR PONDING WATER. 
“Ina petition for damages for ponding back water, where, in the eounty 





PETITION TO INTERVENE IN ATTACHMENT. 
Vide Arracuaent, 6. 


PHYSICIANS BILL. 
Vide GuarpIAN AND Warp. 


_ PLEADING SINCE THE LAST CONTINUANCE. 
Vide Retzasz, 2. 


PONDING WATER. 
Where one owned a trnagaf lands & € usseta there wasa mull, and afterwards 


POWER TO SELL REAL’ PROPERTY. 
A devise of “all my property to my beloved wife, during her natural life 


PRESUMPTION FROM LENGTH OF TIME. 





court the pigintiff’s right to relief is denied, the proper course i8 to em- 


, pannel a jury to try the allegations made in bar of such right, and if such 


allegations are found for theyplaintiff, the proper course is then to order a 


jury on the premises to assess the damages, but in all cases where there 


is an appeal to the Supetior Court, the facts are to be ascertained by a 
jury at bar, but in that court, those pertaining to the question of relief, 
and those as to that of damages, are to ‘be separately submitted. Jones 
v. Clarke, 418. ‘ 





sold a part of the land, including the mill, it was held that ap easement 
in the lands reserved, passed to the purchaser, entitling hi flood them 
to the same extént as they were at the time of his pui the mill ; 
and in a suit against the purehaser for overflowing the reserved land, it 
was held further, that it devolved upon the plaintiff to show that the 
dam had been since raised. Kestler xv. Verble, 185. 


POOR DEBTORS. j 
Vide ConstucrioN oF 4 DEED, 1. 


or widow-hood, with power to dispose of the same by sale, will, or other- 
wise at her discretion,” was held to-confer upon her, she not having 

married, the power to convey the'real estate in fee simple. Stroud v. © 
Morrow, 463. 


1. Where an administrator holdsa distributive share without closing up 
the estate by a settlement and payment of the balance struck, the reme- 
dy of the dristributee can only be barred by the common law presumption, 
arising from the lapse of twenty years. Wilkerson v. Dunn, 125. 


2» Where an administrator files a settlement, setting out the admitted bal- 


sfanee; and: #hé matter is losed upon that footing, by a receipt in full of 
such balance, if the distribute afterwards seeks to impeach the settle- 
Swe ae Ibid. 
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3. The common law presumption does not begin to run against one until 
he becomes of age. bid. 

4. Whether the doctrine of the presumption of the death of a person, aris- 
ing from having gone to parts unknown, and not heard from in seven 
years, applies to slaves, quere? Jonegyv. Baird, 152. 

5. Where, to repel the presumption of payment arising from time, it was 
proved that defendant said hé “owed the ’plaintiff a little note, but she 
might wait,” and, again, that he “owed plaintiff a note,” it was Keld not 
to be error to leave it to the jury to say whether the bond, sued on, was 
the one referred to, and, if they believed from the evidence that the note 
was unpaid, plaintiff was entitled to recover. Hinseman v. Hinseman, 
510. 

Vide DepicaTion To THE PUBLIC. 


PRACTICE. 

1. Where the question was, collaterally, whether a certain note had been 
paid off and discharged, it was held not necessary to produce such note 
on the trial. Page. Hinstein, 147. 

2. A corporation may bé sued in the county court, in any county in the 
State, where the plaintiff resides... Morehead v. Rail Road Co. 500. 

3, Where the defendant, in a county court, pleaded in abatement to the 
jurisdiction of the court to which the plaintiff demurred, and the court 

ovétruled the demurrer and sustained the plea, on an appeal to the Supe- 
rior Court, where the judgment below was propesly reversed and. the 
jurisdiction of the County Court sustained, it was held that it was error to 
order a procedendo to the County Court, for that, the whole case was 
brought up to the Superior Court. Ibid. 

. A rule in the County Court fora defendant, in ,Sjectment, to give 
security for,costs on the pain of a judgmentagainst the casual ejector, 
cannot be made returnable to the Superior Court, and carried up with an 
appeal to that Court by the plaintiff, who submitted to a nonsuit, and it 
was held to be error in the Superior Court’ to give judgment enforcing 
such arule. Granbery v. Newby, 422. 

Vide Arracument, 2, 3, 4,5; Costs, 5; Enquiry or pamaces ; Evipence, 

4,9; New TRIAL; Onper AS TO APPLICATION OF MONEY IN OFFICE ; 
Peririon FOR DAMAGES; APPRENTIOR, 2; Anson, 2. 


PRINCIPAL AND SURETY. 
Notice that a surety has paid ap abt GF hid prinvigad, te woh tesiieea to be 
given before bringing suit for the momey paid. Sikes v. Quick, 19. 


PRINCIPAL AND AGENT. 

Where a note was payable to one as agent, and he took a receipt from a 
constable promising to collect it for the principal, it was held that the suit 
on the constable’s bond was properly brought in the name of the princi- 
pal as relator, and thet the agent was 9 Sompenae witness Se Sa 
tif Niwon v. Bagby, 4. 












PROCEDENDO 
Vide Practice, 3. 


PURCHASE BY OFFICER AT HIS OWN SALE. 

The’ purchase by a ministerial officer at his own sale, under an execution 
passes no property, and the case is not altered by the fact that the sale 
is conducted by another officer in concert and joint interest with the 

- purchaser. Robinson v. Clark, 562. 

7. 


QUASH—MOTION TO. 4 % 
Vide Arracument, 3. 


RAPE—ATTEMPT TO COMMIT. 
Vide Fretoniovus ASSAULT. 












RATIFICATION. 
Vide Dern, 2. 


RATIONAL DOUBT, 
It was heldto be error in a Judge, on the trial of @ gapital ‘case, to state to 
the jury that “to exclude rational doubt, the evidence should be such as 
that men of fair ordinary capacity ould act upon it in matters of high. 
















importance to themselyes.” State v. Osoar, 305. a 
REASONABLE CAUSE: at 
Vide Construction S¥"« Covenant. ee ) 





REASONABLE SKILL. 






Vide Juper's cnarcr, 4; NecuicEnce, 4): _ 
RECEIPT. _ , 






Receipts for money; which contain no evidence of a contract "baton the 
parties, are liable to be explained or altered by oral testimony, but aliter 
where they: are relied on asevidence ofa¢ontract. . Brewn v. Brooks, 93. 










RECITAL, 
Vide Desp, 2. 


RECORD. 
Vide Apprat, 7. 


RECORDARL. |: 
Vide Insotvent, 3. 


RECORD OF JUDICIAL PROCEEDINGS. 
Vide Evipence, 14. 


RECORD, DIMINUTION OF, BY CONSENT. 
This Court cannot proceed to huAgment without an inspection of the whole 
record.” -Where, therefore, in a proceeding to recover damages for pond- 
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igig water back on plaintiff's land, by agreement of counsel, only so much 
of the record was sent up as’ was “necessary to present the points in 
issue,” this Court refused to give judgment. Wright o. Stowe, 622. 


REGISTRATION OF A DEED. . 

1. Registration of a marriage settlement, embracifg the slaves of a feme, 
was held to be properly made,in the county where the feme resided and 
the slaves were, at the time the instrument was executed. Latham v. 
Bowen, 337. 

2. Where a deed of marriage settlement was.attested by two subscribing 
witnesses, and an order of registration was made by a Judge on the oath 
of one, who added his name to the numberof subscribing witnesses on 
the acknowledgment of the woman after marriage, it was held that this 
was a sufficient compliance with the formal.requirement of the statute, 
but that on a trial about tlie property couveyed, the deed had to be 
proved by the other subscribiag witnesses. Ibid. 

3. Where the probate’of a deed and an order of registration are regular on 
its face, it cannot be vitiated by going behind it and showing that the 
witness, on Whose Oath it was made, was incompetent. Jbéd. 

RELEASE. i 


1. An'instrument, in writing, jiipertiog to release to one of the!parties to 
a suit for assault and batttery, all claim and “demand on him, in that suit, 


Boe gers cannot operate as a release,, Smithwick v. 7s 

2. A release to party.to a suit, made during its pendency and after the 
the issues are jos cannot*operate as a defense, nnoless it be pleaded 
specially since thé tast continuance, Ibid. x 

Vide EvIpExce, 8. } 


REPLEVIN. 
As against wrong-doers and ecavin & paramount right of property is 
not necessary to support an action of replevin, but a naked possession, or 
a right of possession coupled with the beneficialinterest, willdo. Fresh- 
water v. Nichols, 251, 
RETAINER. ’ 
Where an intestate artd his administrator had been partners in building a 
mill, it was held that the administrator had no right to retain of the as- 
sets for work done on the mill after the death of his intestate. * Shelly v. 
Hiatt, 509. . F 


RIGHT TO SPECIFIC PROPERTY. 

Where plaintiff bought and paid for a lot of corn, to be delivered on a day 
certain, but failed to apply for it at that time, and the bargainor ‘after- 
wards resold it, it was held that he might tecover, upon 4 count for 
money had and received, the price received on such resale, although the 








sosn jomrstnal Wtaiatinliiae Mit Had en paves tne sapetaii sen 
tified as the property of the plaintiff. Zong v. Spruill, 96. 


RULE FOR SECURITY.» © ' 


Vide Practice, 4. 


RULE IN SHELLYS CASE. ° 
Vide Lonrations 1x Remamper, lg. 


RUMOR, NON-EXITENCE OF, ee gms 
Vide Evivence, 7. a 


SOIRE FACIAS AS 10.8 | 
Vide Jurispicrion or SupReme oF 


SELF-DEFENSE. 
A.free negro has a fight to strike a white. man to protect himself from 
” great bodily Yarm, or grievohs oppression. Aye «. wom 52. " 


SHERIFF. i 
1. Where a sheriff mailed an execution, in time, sits ordinary course of the 
mails, to come to the hands of the clerk, to whom it was.directed, it was 
held that he was not guilty ofa breach of duty. Cockerham v.. Baker, 288. 
2. Ee heriff cannot be amerced if he return an execution withith the time 
sribed by law, though he fail to return the money levied thereby 
Sas Court, or pay it to the party or his attorney, 7 > 
Vide Necticencr,“8; Notice 70 Suerwr. cP | 


SHERIFF’S DEED. 

Where a purchaser, under an execution,’ »takes immediate possession after 
the sale, the sno reson why the serfs deed ketwards made him, 
should not to the time of the sale, so as to annexithe title to the 
possession as any transfer subsequent to the sale, Richardson v. 


Thornton, 458. 


SHERIFF SUED FOR FALSE RETURN. 
Where-a sheriff endorsed truly the day on which he received a declaration 
in ejectment, returnable to a county court, and returned on the same 
“too late to hand,” although tive days intervened between the day en- 
dorsed, and the return day, it was held that he was not liable under 17th 

sec. 105th ch. of Rev. Code, to, the penalty for making a false return 
Hassell v. Latham, 466. 


SHERIFF—MONEY RECEIVED WITHOUT PROCESS. 

Where a sheriff received mdhey from a defendant in a judgment, without 

‘process commianding him to make it, it was held that the sureties on his 
official bond were not liable for its misapplication. Mills v. Allen, 564. 


Ls SIGNATURE TO, A»BOND. 
There can be no objection to the manner or form in which an obligor makes 
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his signature to a sealed instrament, ‘provided it sppear that he made it, 
for the purpose of binding himself ‘Sapo v. Hinseman, 510.. 


SLANDER. 

1. Where one, threatened with a suit for slander; gave a sum of money to 
another, to indemnify him against loss by such a suit, and to that end, 
took from such party a bond, ina penalty, conditioned to save him harm- 
less, it was held such bond and arrangement were not competent, as an 
admission of defendant's guilt, . Zucas v. Nichols, 32. 

2. Words which impute toa female; a wanton and lascivious disposition 
only, are not actionable, Ibid. 

3. Words of doubtful import, one sense of whieh may, however, be consid- 
ered slanderqus, were properly left to the jury to determine in what 
sense they were meant. bid. 

4. Words spoken after an a¢tion brought, eannot be brought in to the’ aid 
of doubtful or ambiguous words, so as to give. them the character of 
slander. bid. 

5. A declaration iman avtion for slander, charging the slanderous words as ” 
having been spoken affirmatively, will not be supported by proof, that~ 
the words were spoken interrogatively. King v. Whitley, 529. 

6. Where the words charged, in a declaration, as slanderous, have'a fixed 
ed‘and unambiguous meaning, it is not competent fora witsigss to say 
he understood the speaker to mean differently from the common import 
OPsuch words. Pitts v. Pace, 559. . 


SLAVES. 
Vide Fretoniovs ASSAULT. 


SLAVE OWNING PROPERTY. 

A note given as the price of a jackass, which was owned and controlled 
by a slave in this State, although made payable to, dnd shed for by the 
master, was held to be against the policy of the law, and therefore void. 
Love v. Brindle, 560. 


SLAVES—DEED FOR. 
Vide Susscristne witness, &o. 


STATUTE OF LIMITATIONS” 

1. A request by the endorser of a promissory note, Before it was harréd by 
the statute of limitations, that the ‘endorsee would collect it. or release 
him soon, is not an acknowledgement from which a new promise can be 
implied, so as to repel the bar. Vass v. Conrad, 87, 

2. Where, upon the transfer of 8 note, an” endorsed credit was ovetlooked 
so that the endorsee paid the full amount called for in the fice of the 
paper, and afterwards on being applied to and the mistake pointed out, 
* the endorser said, he was willing to do what an honest man oughit to do, 
and paid back the amount of the credit thus overlookdd, it was Jeld that 
this was no promise, express or implied, to pay, mor was ita distinct ac. 





INDEX. 


nomeigonent of» dba abs to vape the statute of limita- 
_ tions. Gilmer v. McMurray, 479. 

3. Where » stetate/‘incorporsting'a odiiipany, gites a remedy by the sale 
of stock within three years after. an assessment, and then by a suit for 
the balance due, it was-held the plaintiff had three years from the sale of 
the stock, to bring suit for the balanes ? for, until such sale, nd balance 
could be ascertained. Mav. Co. ». Wileoar; 481. ; 

4. Judgment of nonsuit is within the equity ‘of the proviso, Revised Code, 
chap. 65, sec. 8, and the plaintiff, may commence a new action within a 
year after the termination of'the-first. Freshwater v. Baker, 255. 

5. Time elapsing.while a party was a resident:in another State, while the 
act of 1852 was in foree, was held not to operate a bar under the statute 
of limitations, though that act was repealed before the statute of limita- 
tions was pledded, Doggett v. Moseley, 587." ~ 

6. Where A conveyed to B a"pareel of land;"to which he had no title, but 
afterwards obtained a deed in fee for the same, and took, actual posses- 
sion of it, which he held adversely to all_ the world for®’seven years, it 
was held that the right which B had by estoppel'to enter, was tolled by 
4 long possession of it under color of tithe. Eddleman. v. Carpenter, 
6 6. Ps 


7. 


‘STOCK —uLLING OF. 
Vide Fences. - 


SUBMISSION BOND.” 
Vide ARBITRAMENT. 


SUBROGATION AGAINST A JOINT PRINCIPAL, £° 
One joint principakhas no equity to be subrogated to thé tights of a judg- 
* ment creditor, as against his associate ; so that satisfactionmade by him 
can not be regarded otherwise than asa paymeat. Zbwe v. Felton, 216. 


SUBSCRIBIN G.WITNESS,TO A DEED OF SLAVES. 

A deed of trust, conveying slaves, to secure the payment of debts, with 
the usual power to make sale, not having.a subscribing witness, is, ac- 
cording to Rev. Code, chap. 50, sec, 13, inoperative and void. ure v. 
Parker, 424. % 

Vide WiLL—arrestaTION OF. 


SUCCESSIVE REMAINDERS. 
Vide Litirarions IN REMAINDER, 2. 
SUITORS PROTECTION FROM ARREST. 
The, principle of the common law, that a suitor, while going to, remaining 
at, and returning home from court, is exempted from arrest, is in force in 
this State. Hammerskold v. Rose, 629. 
SURETY FOR, PROSECUTION, 
Vide Evipenceg, 9, 


* 
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SURVEY OFFERED TO CONTROL SPARE 
Vide Bounpary, 10, 


TAXATION OF COSTS. 
Vide Goss, 1, 2/3, 4 


TENANCY. ‘ 

1. A note siven fox ves Rciting thatthe maker, was the "Yenant of the 
payee, and had been fo tem years, is evidence to quslify’and explain the, 
then posséssion, but it.canrot ran back and prove a tenancy for any 
length of time. McKay v. Glover, 41. . 

2. The obligee in a bon to make title to land; who goes into possession 
under a parol agreement, that he is to occupy the premises till the money 
become die, is built a tenant at will to the obligor, and cannot maintain 
ejectment or!trespassagainst the latter, or one e taking tip Bye bin. 
Richardson y;. Thornton, 458. ° » 

3. Where gne sets up an adverse claim, he cannot assert the privileges of a 
tenant. Head v. Head, 620. 

Vide Notice To quir. 


TITLE PAPERS—BY WHOM¢TO BE TENDERED, 
Vide Covenant To conveys 2. 


Vide Esectwent 1, 2, 3; Laxp SOLD BY ORDER OF COURT. 


TOWN LOT—DESCRIPTION OF: 
Vide DepPeeas LAND 


TRESPASS, 

Where ‘the owner of land r eee it, reserving » areln of way therein 
through a certain avenue, and afterwards built a honse in said avenue, it 
was held that an action of trespass was the proper remedy for the gran- 
tee. Hays v. Askew, 272. 

Vide ApvERse Possession, 1. 


“at 


, 


TRESPASS BY CATTLE. 
‘It is not the duty of the owners of cattle, in this State, to keep them with- 
in enclosures, so as to prevent them from trespassing eee lands of 
... Others. Laws vy. Rail Road Company, 468. 


TRESPASS ON THE OASE. 
The proper action for obstructing a ditch, ‘and thus ponding water on an- 
other's land, is trespass on the case. Shaw v. Etheridge, 225. 


TRIAL. 
1. Where, in a capital case, a juror answered on the trial as te his compe- 
tency before the Judge as trier, that he had formed and expressed an 
opinion that the prisoner was guilty, but that this opinion was founded 












* 
’ copia ts Wid i id cath produced such an impression v2 
as to prevent him from listening to the testimony and giving the prison- 
era fair’ it was held that the decision of the Oourt, that the juror 
, was t, was no ground for a venire de novo. State v. Bone, 121. 
2. The prisoner has no right to postpone showing cause of challenge to a 
juror and have him stand re ten Tas obey 32 en- . 
tirely the privilege of the 
aT a heleontanat ieee do baldness nena 
pay the balance struck on an account*rendered, it was held that the ac- 
count, itself, was not compeéteht evidence, and that, therefore, it was er- 
ror to allow the jury to take it out with them against the consent of the 
defendant. , Watson v. Davis, 178. 
Vide Evapence, 10, 11. 
TROVER.* = ong : 
1. The value of a bond of sealed note; given by delivery, as. donatio cavaa 
ee mortis, may be recovered by Law, in an action of Trover, by the per- 
eanal représentative of the denor. . Overton v. Sawyer, 6. 
"2: One who was in adverse possession, cultivating turpentine, though not 
the owner of the land, was “eld, nevertheless, the owner of the turpen- 
tine gathered, and might support the action’ of trover against the true 
owner Of'the soil for takingit. Branch v. Campbell, 378. 


TURPENTINE. 
Vide Trover; 2. 


TYING A PRISONER. , 

Where a justice of the peace, in good faith, and to preserve order, by pa- 
rol, ordered one into the custody of the sheriff, and to be tied, who in- 
terrupted and insulted him, while officially engaged, and was otherwise 
behazing in aglearderly way, it-wige help that he was not liable to an 
action. Furr v. Moss, 525. . é 


UNDUE INFLUENCE. 
Vide ConFIpEnTiat RELATIONS. 
USURY. 
1. Where a contract is made in one covntrylto be performed in another, 
the rate.of interest will be according to law of the latter. Roberts ‘v. 
McNeely, 506 
2. Wisere a itock of uicreliomtajee Was sokd'tnlt'anote then in this State, 
payable in New York, where seven per cent. is the lawful rate, there be- 
: ing ‘Bo evidence of an intent to evade the dceabate, it was held not to be 
usurious. Ibid. 
VARIANCE. 
Vide Suawprr, 5. 


VARIATION OF COMPASS. 
Vide Bouxpary, 4. , 
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The act Rev. Code, ch. 81, sec. 37, appointing the venue for transitory’ ac- 
tions, makes no provision for the case of,a resident, plaintiff and a non- 
resident dant, and it was held, therefore, that the" case remains as 
at common law, which allows the plaintiff to sue in any. county, Subject 
sole peat gf Sin arto cheep me 


governing its course. 


VERDICT. 
Vide Esecrment, 2, 3, 5; Fomshoastox AND ADULTERY. 


VICE AND IMMORALITY. . 
Vide Conrracr mapg on SunpAy. 


VINDICTIVE DAMAGES. 
Vide Dues 1, 7. 


WAIVER OF TORT. - 
The doctrine which allows the owner of a serstinal chattel, wrongfully con- 
verted by a sale, to waive the tort and bring asssumpsit for money had 
and received, can only apply where the owner has-a right to the money. 


at the time when the tortgs committed. Jones v. Baird, . 


WAIVER OF NOTIOR. : 
Vide Firma woops. 
WAIVER OF NOTICE TO QUIT. ° 
Vide Norice to Quit. 
WAIVER OF IRREGULARITY: 
Vide Aprgat, 3, 4. 
WARRANTY. 
Vide JomnpER oF actiogs, 


WARDENS OF THE POOR 

Vide Orper As TO PAUPER. 

WASTE. 

i. Where one of two tenantgjof common of land, ‘being in the sole posses-* 
sion, proceeded to clear all ‘the arable land, and by a succession-of cropsy 
wore it out, and left ho timber to repair fetices, it was held that these in- 
juries were not such as the law would remedy, by an action.on the case, 
in the nature of waste, but the proper mode of redress was by’an action 
of account or a bill in equity for an accourlt. Darden ¥. Cowper, 210. 

2. Whether an action onthe case, in the nature of waste, will lie, for one 
tenant in common against another, even where the injaries'amount to 
destruction. Quere? Ibid. ! * 


WATER-COURSE FOR A FENCE. 
Vide Fences. 
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be : only to intfefere with she 
made nthe wil te een neeeary to ne fl. 
codicil. faerst > = 
. a testator, gave, in 
neta ue ho dada hand 
his executor,vand the procéeds divided 
was held that until the exercise’ Methane ie by the exécutor, - 
tne npnenen rag mm hae 
will. Toe Raps J % 
WILL—REVOCATION. OF MARRIAGE, €: ' 
aoa et be re+ 5» - 
“ae and republished by a ‘Written. at 
p, and duly attested:by two or by a writing bythe 


ia ere to one for safe keep- 
ing” Sawyer,v. Sawyer, 134," 5 


\ WILLA PRSTATION OF. ’ 

“h pe oi cee iy aa 
tary capgdity was “a capacity te understand the natute of the Set; in oe 
which the. testator was engaged, and its fall extents and elfects.”, Cor- mi 
nelius v. Cornelius, 512: 

2. TeWwan held ot to-be Bepptinn Jada to Say thap de lw gait pile 
importance to the testimony of the ottending. physipian and the subscrib- 


ing witnesses. bid. 
3. Where the seript was attested by witnesses, in the same root with the 
decedent, about,eight:feet to one side of him, but'in a position to be seéh 
by himvin the agt ofattestation if he turned his head half round, and he . 

was able so to turn. hisjhead without pain or.ineonvenienoe, it. waa held : 
RGU tks cere Ragen Ibid. we 


pee my uN 
Vide Evrmuiter, 9. hee 


WORDS OF ‘CONVEYAN 


fa 
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+ : ‘’ i 

~ 4 conveyatice of a tract ofland by A to B, containing the words “C's mill” 
seat excepted,” Washeld not to convey to C the, soil upon which water 
had been « wee twenty years. ° artis. 
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